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INTRODUCTION

These modd ingtructions have been prepared to help judges communicate more effectivey with
juries. The Manua is meant to provide judges and lawyers with modes of clear, brief and smple
indructions calculated to maximize juror comprehension. They are not intended to be trested as the only
method of indructing properly ajury. SeeUnited Statesv. Ridinger, 805 F.2d 818, 821 (8th Cir. 1986).
"The Modd Ingtructions, . . . are not binding on the digtrict courts of this circuit, but are merdy hdpful
suggestionsto asss the didrict courts™ United States v. Norton, 846 F.2d 521, 525 (8th Cir. 1988).

Everyeffort has been made to assure conformity withcurrent Eighth Circuit law; however, it cannot
be assumed that dl of these modd ingructions in the form given necessarily will be gppropriate under the
facts of aparticular case. The Manud covers issues on which ingtructions are most frequently given, but
because each case turns on unique facts, ingructions should be drafted or adapted to conformto the facts
in each case.

In drafting ingtructions, the Committee has attempted to use smple language, short sentences, and
the active voice and omit unnecessary words. We havetried to use plain language because giving the jury
the statutory language, or language from appellate court decisions, is often confusing.

It is our pogtion that instructions should be as brief as possible and limited to what the jury needs
to know for the case. We aso recommend sending a copy of the instructions as given to the jury room.

Counsd are reminded of the dictates of Civil Rule 51 which provides "[n]o party may assgn as
error the giving or the fallure to give an ingtruction unless that party objects thereto before the jury retires
to congder its verdict, Sating distinctly the matter objected to and the grounds of the objection.”

The Committee expresses its gppreciation to al members of the subcommittee, whose diligent
research and commitment to this project are essentid in continuing to revise current ingtructions and draft
new ones. Speciad thanks must go to Kay Bode, secretary to the Honorable William A. Knox, who has
typed, retyped, corrected, edited and revised the drafts onnumerous occasions. Her dedication to detail,
careful screening of drafts, and comparison of various drafts have been essentid inthe productionof these
indructions.



HOW TO USE THESE INSTRUCTIONS

These avil jury indructions have been arranged with an awareness that judges follow different
practices when it comesto jury ingructions. Somejudges send afull set of written ingructionsinto thejury
room after they have beenread inopen court. Other judges aso provide jurors with written copies of the
ingructionsto follow as they are read from the bench. Still other judges prefer not to provide thejury with
any writteningructions. These civil jury ingtructions have been arranged and drafted to accommodate any
of these varying practices.

Modd Ingtruction 1.01 is agenerd ingructionwhichisintended to give jurorsan overview of their
duties and trid procedures during thetrid. It should be given a the commencement of thetrid (after the
jurorsare sworn and before opening statements). Model Ingtruction 1.01 incorporates matterswhichare
aso addressed in Model Ingructions 3.02 (Judge's Opinion) and 3.03 (Credibility of Witnesses). The
Committee recommends that the genera indructions which are given at the outset of the triad (Model
Ingtructions 1.01 - 1.06) and those given during the middie of trid should not be repeated a the time the
case is submitted to the jury, and should not be sent in writing to the jury room. Those generd matters
whichare necessary to the jury's find ddliberations are again repeated in Mode Instructions 2.01 - 2.11,
and 3.01 - 3.07.

The Committee recognizes that varying burden-of-proof formulations are used in different
juridictions.  Judges and lawyers often are accustomed to using the burden-of-proof ingtruction found in
the pattern civil jury indructions adopted by ther particular states. Modd Ingtruction 3.04 isaburden-of-
proof indruction which isintended to accommodate the various formulations. However, the Committee
recognizes that ajudge may prefer to use the burden-of-proof formulation which is accepted in his or her
state. If such a burden-of-proof ingruction is used, the dement/issue ingtructions must be modified
accordingly.

The Committeerecommendsthat writteningructions whichare to be sent into the juryroomshould
be numbered, in the order given, or accuratdy titled without numbering. If a "tiling" method is used, the
judge should be aware that the titles used in theseingructions were not designed for such use and that an
gopropriately "neutra” method of expression should be used. Suchingructions should also be free of any
extraneous notations. for example, the modd ingruction number, the identity of the submitting party,
committee notes, any notes by the court, and other such notations, should not appear on the written
indructions given to the jury.

Vi
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1. PRELIMINARY INSTRUCTIONS FOR USE AT COMMENCEMENT OF TRIAL
Introductory Comment

These preliminary ingtructions should be read to the jury at the commencement of trid. They need
not be submitted in written form even if other indructions are given in written form a the time the case is

submitted to the jury.

1 1.00



Preliminary Instructionsfor Use at Commencement of Trial

1.01 GENERAL: NATURE OF CASE; BURDEN OF PROOF;
DUTY OF JURY,; CAUTIONARY

Ladies and gentlemen: | will take afew moments now to give you some initid ingructions about
this case and about your duties as jurors. At the end of thetrid | will give you further indructions. | may
adso gveyouindructions during thetrid. Unless| specificaly tell you otherwise, dl such ingtructions- both
those | give you now and those | give you later - are equally binding on you and must be followed.

Thisisacivil case brought by the plaintiff[s] againgt the defendant[s]. Theplaintiff[s| dlege[9) that
the defendant|g] 1 The defendant[s] deny[ies] that dlegation. [If defendant has a

counterclam or afirmative defense, it should be stated here] It will be your duty to decide from the
evidence whether the plaintiff[s] is[are] entitled to a verdict againgt defendant[s].?

Fromthe evidence you will decide what the facts are. Y ou are entitled to consider that evidence
in the light of your own observations and experiencesin the afairs of life. 'Y ouwill then apply those facts
to the law which | give you in these and in my other ingructions, and in that way reach your verdict. You
arethe sole judges of the facts; but you must follow the law as stated inmy ingtructions, whether you agree
with it or not.

In deciding what the facts are, you may have to decide what testimony you believe and what
testimony you do not believe. You may bdieve dl of what awitnesssays, or only part of it, or none of it.

Indecidingwhat testimony to believe, consider the witnesses intelligence, ther opportunity to have
seenor heard the things they testify about, their memories, any motivesthey may have for testifying acertain
way, thar manner while tedifying, whether they said something different at an earlier time, the general
reasonableness of their testimony and the extent to whichtheir tesimony is congstent with other evidence
that you believe,

Do not dlow sympethy or prejudice to influence you. The law demands of you a just verdict,
unaffected by anything except the evidence, your common sense, and the law as | giveit to you.

Y ou should not take anything | may say or do during the trid as indicating what | think of the
evidence or what | think your verdict should be.

Notes on Use

1. A short, smple statement of the matter in controversy should be stated here.

2 1.01



Preliminary Instructionsfor Use at Commencement of Trial

2. If there are multiple parties, this can be revised as follows:

It will be your duty to decide from the evidence whether a party is entitled to a verdict
agangt another party.

3 1.01



Preliminary Instructionsfor Use at Commencement of Trial

1.02 EVIDENCE; LIMITATIONS

| have mentioned the word "evidence." "Evidence' includesthetestimony of witnesses; documents
and other things received as exhibits, any facts that have beengtipulated - that is, formaly agreed to by the
paties; [and any facts that have beenjudicidly noticed - that isfactswhich| say youmust accept astrue.]*

Certain things are not evidence. | will list those things for you now:

1. Statements, arguments, questions and comments by lawyers are not evidence.

2. Exhibitsthat are identified by a party but not offered or received in evidence are not
evidence.

3. Objections are not evidence. Lawyers have a right and sometimes an obligation to
object when they believe something isimproper. Y ou should not be influenced by the objection.

If | sustain anobjection to a question or an exhibit, you must ignorethe questionor the exhibit and

must not try to guess what the information might have been.

4. Tedimony and exhibitsthat | strike from the record, or tell you to disregard, are not
evidence and must not be considered.

5. Anything yousee or hear about this case outside the courtroomis not evidence][, unless
| specificdly tdl you otherwise during the trid].

Furthermore, a particular item of evidenceis sometimes received for alimited purpose only. That
is, it canbe used by youonly for one particular purpose, and not for any other purpose. | will tdl youwhen
that occurs, and ingruct you onthe purposes for whichthe item can and cannot be used. [Y ou should o
pay paticularly close attentionto suchaningruction, becauseit may not be available to youinwriting later
in the jury room.)?

FHndly, some of you may have heard the terms "direct evidence' and "circumgantia evidence.”
Y ou are ingructed that you should not be concerned with those terms, since the law makes no distinction

between the weight to be given to direct and circumstantial evidence.
Noteson Use
1. Inmany cases, thejudgeis not requested to takejudicial notice of facts. Therefore, this phrase

isleft as an optionfor the Stuations in which the judge ether anticipates that the court will be called upon
to take judicid notice of facts, or in which the judge routindy prefers to advise the jury of the effect of
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judicid notice. The judge may want to wait to ingtruct the jury about the effect of judicia notice until such
time judicid notice istaken of aparticular fact. Seeinfra Modd Instruction 2.04.

2. For optiona usein those cases where the fina ingtructions are to be sent to the jury room. The

need for alimiting indruction, of course, often arises without prior warning, making the submisson of a
formd, written ingruction impracticdl.
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1.03 BENCH CONFERENCES AND RECESSES

Duringthetrid it may be necessary for meto speak with the lawyers out of your hearing, either by
having a bench conference here while you are present in the courtroom, or by cdling a recess. Please
undergtand that while you are waiting, we areworking. The purpose of these conferencesisto decide how
certain evidenceisto be treated under the rules of evidence which govern the trid, and to avoid confusion
and error. Wewill, of course, do what we can to keep the number and length of these conferencesto a

minimum.
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1.04 NO TRANSCRIPT AVAILABLE [NOTE-TAKING]

Atthe end of the trid youmust make your decisionbased onwhat yourecal of the evidence. Y ou
will not have awritten transcript to consult. Y ou must pay close atention to the testimony as it is given.

[If you wish, however, youmay take notes to help you remember what witnesses said. If you do
take notes, please keep them to yoursdlf until you and your fellow jurors go to the jury roomto decide the
case. And do not |et note-taking distract you so that youdo not hear other answers by the witness] The
Clerk will provide each of you with a pad of paper and a pen or pencil. At each recess, leave them

1
[When you leave at night, your notes will be secured and not read by anyone)]?

Committee Comments

Both the unbracketed and bracketed portions of this ingruction are optional. The unbracketed
portion may help keep jurors atentive and may discourage requests for lengthy readbacks of testimony.
The practice of restricting the reading back of testimony isdiscretionary. United Statesv. Ratcliffe, 550
F.2d 431, 434 (9th Cir. 1976).

There is some controversy over the subject of juror note-taking. See United States v. Darden,
70 F.3d 1507, 1536-37 (8th Cir. 1995). It iswithin the discretion of the trid judge to permit the practice.
United States v. Anthony, 565 F.2d 533, 536 (8th Cir. 1977), cert. denied, 434 U.S. 1079 (1978);
United Sates v. Rhodes, 631 F.2d 43, 45 (5th Cir. 1980).

If note-taking is permitted, an ingtruction should be given concerning the use of notes during
deliberations. United States v. Rhodes, 631 F.2d at 46 n.3.

See 9" Cir. Crim. Jury Instr. 1.10 and 1.11 (2000). See also 3 Kevin F. O'Madley, et d.,
FEDERAL JURY PRACTICEAND INSTRuUcTIONS. Civil 88 101.13, 101.14 (5" ed. 2000); Federal Judicial
Center, Pattern Criminal JuryInstructions8(1988) U.S. EleventhCircuit Pattern Jury Instructions-
Civil Cases, Prdiminary Ingructions Before Tria (West 1990); United States v. Rhodes, 631 F.2d at
46 n.3. Seegenerally West Key #"Crimind Law™ 855(1).

Thisingruction is Smilar to 8" Cir. Crim. Jury Instr. 1.06 (2000)

Notes on Use

1. Tdl jurors where their notes are to be left.
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2. The court may wishto describe the method to be used for safekeeping. In ahigh profile case,
the court may want to give some additiond cautionary instructions.
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1.04A QUESTIONSBY JURORS'

[Whenattorneys have finished their examinationof awitness, youmay ask questions of the witness
(describe procedure to be used here).? If the rules of evidence do not permit a particular question, 1 will

s0 advise you. Following your questions, if any, the atorneys may ask additiond questions]
Committee Comments

Some judges permit jurorsto ask questions of witnessesduringthe course of both avil and crimind
trids. The advantage of this practice is that jurors become more involvedinthe tria proceedings and are
permitted to address therr particular concerns with respect to the issues. See Hener and Penrod,
Increasing Jurors Participation with Jury Notetaking and Question Asking, 12 Law & Human
Behavior 231 (1988). See United States v. Johnson, 914 F.2d 136 (8th Cir. 1990) for a summary of
Eighth Circuit opinions on the subject. The court applied their typica "abuse of discretion” standard of
review to questions to which objections were made and the "plain error” rule to questions to which no
objections were made. Some perceive dangersin the practice and have criticized it. See United States
v. Johnson, 892 F.2d 707 (8th Cir. 1989) (concurrence by Lay, Chief Judge); United States v. Land,
877 F.2d 17, 19 (8th Cir. 1989); United States v. Polowichak, 783 F.2d 410, 413 (4th Cir. 1986);
DeBenedetto v. Goodyear Tire & Rubber Co., 754 F.2d 512, 516 (4th Cir. 1985). The decison to
permit questions by jurors, and the procedures employed to control such questions, should be lft to the
sound discretion of thetria judge. Although the Committee makes no recommendation on whether jurors
should be alowed to questionwitnesses, the Eighth Circuit strongly discouraged the procedure. The court,
inUnited Statesv. Welliver, 976 F.2d 1148(8thCir. 1992), cert.denied, 507 U.S. 1004 (1993), stated:
"[n]evertheless, we state once again that we have strong concerns about juror questioning of witnesses. .
.. (Citations omitted.) These decisonsin which seven, now eight, of the judges of this court have joined
make it evident that juror interrogation of witnesses presents substantia risk of reversa and retrid. Where
arecord is properly made and the record permits a conclusion that prejudice occurred, this will bethe
inevitable result.”

Noteson Use

1. Thisingtruction may be used if the court permits questioning of witnesses by jurors. Various
procedures have been used for handling jurors questions. Some judges require that the questions be in
writing, while others permit the jurors to state their questions ordly. The procedure employed for taking
jurors questions, conddering objections, and posing the questions should be I€ft to the discretion of the
judge. The jury should be advised of the procedure to be used.
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2. Different methods have been used. For example:

(1) When attorneys havefinished their examination of awitness, you may submit awritten
questionor questions if you have not understood something. | will review each question with the
attorneys. Y oumay not receive an answer to your question because | may decidethat the question
is not proper under the rules of evidence. Even if the question is proper, you may not get an
immediate answer to your question. For instance, a later witness or an exhibit you will see later
inthetrid may answer your question.

(2) Mo of the testimony will be given in response to questions by the attorneys.
Sometimes | may ask questions of awitness. When the attorneys have finished their questioning
of awitness and | have finished ming | shdl ask you whether you have any questions for that
witness. If you do, direct each of your questions to me, and if | decidethat it meetsthe legd rules,
| shdl ask it of the witness. After al your questions for a witness have been dedt with, the
attorneys will have an opportunity to ask the witness further about the subjects raised by your
questions. When you direct questionsto meto be asked of the witness, you may state them ether
ordly or inwriting.

(3) The court will permit jurors to submit written questions during the course of thetrid.
Such questions must be submitted to the court, but, depending upon the court's ruling on the
questions, the court may not submit them to the witness. The court will endeavor to permit such
questions at the conclusion of awitness testimony.
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1.05 CONDUCT OF THE JURY

Findly, to insure fairess, you as jurors must obey the following rules:

First, do not talk among yourselves about this case, or about anyone involved withit, until the end
of the case when you go to the jury room to decide on your verdict.

Second, do not talk withanyone else about this case, or about anyone involved withit, until the tria
has ended and you have been discharged asjurors.

Third, when you are outside the courtroom, do not Iet anyone tdl you anything about the case, or
about anyone involved with it [until the trid has ended and your verdict has been accepted by me]. |If
someone should try to talk to you about the case [during the trid], please report it to me.

Fourth, during thetrid youshould not talk withor speak to any of the parties, lawvyers or witnesses
involved in this case - you should not even pass the time of day with any of them. It isimportant not only
that youdo justiceinthis case, but that you aso give the appearance of doingjustice. If apersonfromone
sde of the lawsuit sees you talking to a person from the other side - evenif it is smply to pass the time of
day - anunwarranted and unnecessary suspicionabout your fairnessmight be aroused. If any lawyer, party
or witness does not speak to you when you pass in the hdl, ride the eevator or the like, remember it is
because they are not supposed to tak or vist with you ether.

Fifth, do not read any news stories or articles about the case, or about anyone involved with it,
or listen to any radio or televison reports about the case or about anyone involved with it. [In fact, until
thetria isover | suggest that youavoid reading any newspapers or news journals at dl, and avoid ligening
toany TV or radio newscasts at dl. | do not know whether there might be any news reports of this case,
but if there are youmight inadvertently find yourself reading or listening to something before you could do
anything about it. If youwant, youcan have your spouse or afriend dip out any storiesand set them aside
to give you after thetria isover. | can assure you, however, that by the time you have heard the evidence
in this case, you will know more about the matter than anyone will learn through the news media]*

Sixth, donot do any research (induding researchinthe dictionary) or make any investigationabout

the case on your own.
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Seventh, do not make up your mind during the trid about what the verdict should be. Keep an
open mind until after you have gone to the jury room to decide the case and you and your fellow jurors
have discussed the evidence.

Committee Comments

A gmilar ingtructionshould be repeated before the first recess, and asneeded beforeother recesses
(for example, before aweekend recess). SeeinfraModel Ingtruction2.01 for aformof ingructionbefore
recesses. See also indructions relating to recesses.

See 9" Cir. Crim. Jury Instr. 1.9 (2000); 3 KevinF. O'Madley, et d., FEDERAL JURY PRACTICE
AND INSTRucTIONS: Civil § 101.11 (5" ed. 2000); Federal Judicid Center, Pattern Criminal Jury
Instructions 1 (1988). Seegenerally West Key #"Crimina Law" 1174(1) for cases onthe conduct and
deliberations of thejury.

Noteson Use

1. Optional for those cases in which media coverage is expected.
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1.06 OUTLINE OF TRIAL

Thetrid will proceed in the following manner:

Fird, the plaintiff[s]'sattorney may make an opening statement. Next, the defendant[s]'s attorney
may make an opening Satement. An opening Satement is not evidence but is smply asummary of what
the attorney expects the evidence to be.

The plantiff[g will then present evidence and counsd for defendant[s] may cross-examine.
Following the plaintiff[s] case, the defendant may present evidence and plaintiff[g]'s counsd may cross-
examine.

After presentation of evidence is completed, the attorneys will make their dosing arguments to
summarize and interpret the evidence for you. As with opening statements, closing arguments are not
evidence. The court will ingruct you further on the law. After that you will retire to deliberate on your
verdict.

Committee Comments
See 9" Cir. Crim. Jury Instr. 1.12 (2000); Federal JudicialCenter, Pattern Criminal Jury

Instructions1 (1988); 3 Kevin F. O'Madlley, et d., FEDERAL JURY PRACTICEAND INSTRUCTIONS: Civil
§ 101.02 (5" ed. 2000).
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2. INSTRUCTIONS FOR USE DURING TRIAL
Introductory Comment
Ingtructions contained in this section may be read to the jury during the course of thetrid. They
are not generdly intended for submission in written form at the conclusonof the case, dthoughthereisno
particular reason why, in gppropriate circumstances, they could not be submitted to the jury as part of the
written package. Generdly, they will not be reread to the jury at the concluson of the case, dthough the

court has discretion to do so.
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2.01 DUTIESOF JURY: RECESSES!

We are about to take [our fird] [a] recessand | remind you of the ingtruction | gave you earlier.
During this recess or any other recess, you must not discuss this case with anyone, including your fellow
jurors, members of your family, people involved in thetrid, or anyone ese. If anyonetriesto tak to you
about the case, please let me know about it immediatdy. [Do not read, watch or listen to any newsreports
of thetrid.]> Findly, kegp an open mind until al the evidence has been received and you have heard the
views of your fellow jurors.

| may not repest these things to you before every recess, but keep them in mind throughout the
trid 3

Committee Comments

The court has considerable discretion to allow the jury to go home or separate before it has
reachedaverdict. United Statesv. Williams 635 F.2d 744, 745 (8th Cir. 1980) and cases cited therein.
However, the jury must be admonished as to their duties and reponsibilities when not in court. Such an
indruction may be given at the beginning of trial, before recesses and lunch time, and most importantly,
before separating for the evening. Id. Although failure to give any ingruction of this nature during the
course of atria whichwas completed in one day hasbeenhdd harmlesserror, Morrow v. United States,
408 F.2d 1390 (8th Cir. 1969), it is prgudicia error to alow the jury to separate overnight without a
cautionary indruction having been given at any stage of the trid prior to separation. Williams, 635 F.2d
at 746. However, thefalureto give a cautionary ingruction prior to an overnight separation was held not
reversble error, absent any other dam of prgjudice where the jury had been so cautioned on at least
thirteen other occasions. United States v. Weatherd, 699 F.2d 959, 962 (8th Cir. 1983). See also
United Statesv. McGrane, 746 F.2d 632 (8th Cir. 1984) holding that the jury was adequately cautioned
when they were so ingtructed on ten occasions.

See 3Kevin F. O'Malley, et al., FEDERAL JURY PRACTICE AND INSTRUCTIONS. Civil § 102.01
(5" ed. 2000); Federal Judicid Center, Pattern Criminal Jury I nstructions5(1988); 9" Cir. Crim. Jury
Instr. 2.1 (2000).

Noteson Use

1. Thisingruction should be given before the first recess and at subsequent recesses within the
discretion of the court.

2. Thislanguage should be modified for overnight or weekend recesses.
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3 Thislanguage may be omitted for subsequent breaksduring trid, but not for overnight or weekend
recesses.
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2.02 STIPULATED TESTIMONY
The plaintiff[g and the defendant[s] have stipulated - that is, they have agreed - that if

were cdled asawitness he [she] would testify in the way counsd have just stated. Y ou should accept that
as being 'stestimony, just asif it had been given here in court from the witness stand.
Committee Comments
Thereis, of course, a difference between dipulating that awitness would give certain tesimony,
and dipulating thet certain factsare established. United Satesv. Lambert, 604 F.2d 594, 595 (8th Cir.
1979). Asto the latter kind of stipulation, see infra Model Instruction 2.03.
See 8" Cir. Crim. Jury Instr. 2.02 (2000); Federal Judicial Center, Pattern Criminal Jury

Instructions 11 (1988); 9" Cir. Crim. Jury Instr. 2.3 (2000). See generally West Key # "Stipulaions'
1-21; "Crimina Law" 1172.1(2).

17 2.02



Ingtructionsfor Use During Trial
2.03 STIPULATED FACTS

The plaintiff[g and the defendant[s] have stipulated -- that is, they have agreed - - that certainfacts
are as counsdl have just stated. 'Y ou should, therefore, treat those facts as having been proved.

Committee Comments

Thereis, of course, adifferencebetweendipulaingthat certain facts are established, and sipulating
that a withess would give certain testimony. United States v. Lambert, 604 F.2d 594, 595 (8th Cir.
1979). Asto thelatter kind of stipulation, see infra Model Instruction 2.02.

When parties enter into stipulations as to materid facts, those facts will be deemed to have been
conclusively proved, and the jury may be so ingructed. United Sates v. Houston, 547 F.2d 104, 107
(9th Cir. 1976).

See 8" Cir. Crim. Jury Instr. 2.03 (2000); Federal Judicia Center, Pattern Criminal Jury

Instructions 12 (1988); 9" Cir. Crim. Jury Instr. 2.4 (2000). See generally West Key# "Stipulaions'
1-21, "Crimina Law" 1172.1(2).
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2.04 JUDICIAL NOTICE

| have decided to accept as proved the following fact[)]:

Y ou must accept [this] [these] fact[s] as proved.
Committee Comments

An ingruction regarding judicia notice should be given at the time notice is taken.

Fed. R. Evid. 201(g), while permitting the judge to determine that a fact is sufficiently undisputed
to be judicidly noticed, aso requires that the jury be ingtructed that it must accept as conclusive any fact
judicidly noticed in acivil case.

See 8" Cir. Crim. JuryInstr. 2.04 (2000); 3 KevinF. O'Madley, et a., FEDERAL JURY PRACTICE
AND INsTRucTIONS. Civil § 102.20 (5™ ed. 2000); Federal Judicial Center, Pattern Criminal Jury

Instructions 7 (1988); 9" Cir. Crim. Jury Instr. 2.5 (2000). See generally Fed. R. Evid. 201; West
Key # "Evidence" 1-52.
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2.05 TRANSCRIPT OF TAPE-RECORDED CONVERSATION

Asyouhave[dso] heard, there is atypewritten transcript of the taperecording [1 just mentioned]
[you are about to hear]. That transcript dso undertakes to identify the speakers engaged in the
conversation.

You are pemitted to have the transcript for the limited purpose of heping you follow the
conversation as you ligen to the tape recording, and aso to hdp you identify the speakers. The tape
recording is evidence for you to consider. The transcript, however, is not evidence.

You are specificdly ingtructed that whether the transcript correctly or incorrectly reflects the
conversation or the identity of the speakersis entirely for youto decide based upon what you have heard
here about the preparation of the transcript, and upon your own examination of the transcript inrelationto
what you hear onthe taperecording. The tape recording itsdlf isthe primary evidence of its own contents.
If you decide that the transcript isin any respect incorrect or unreliable, you should disregard it to that
extent.

Differences between what you hear in the recording and read in the transcript may be caused by
suchthings asthe inflectioninaspeaker's voice, or by inaccuraciesinthe transcript. Y ou should, therefore,
rely on what you hear rather than what you read when there is a difference.

Committee Comments

The transcript, absent stipulationof the parties, should not go to the jury room. See United States
v. Kirk, 534 F.2d 1262 (8th Cir. 1976), cert. denied, 430 U.S. 906 (1977), vacated in part, 723 F.2d
1379 (8" Cir. 1983).

See 8" Cir. Crim. Jury Instr. 2.06 (2000); see generally United Statesv. McMillan, 508 F.2d

101 (8th Cir. 1974), cert. denied, 421 U.S. 916 (1975); United Statesv. Bentley, 706 F.2d 1498 (8th
Cir. 1983).
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2.06 PREVIOUSTRIAL

Y ou have heard evidencethat therewas a previoustrid of thiscase. Keegpinmind, however, that
youmust decide this case soldly on the evidence presented to you in thistrid. Thefact of aprevioustria
should have no bearing on your decision in this case?

Committee Comments

See 8" Cir. Crim. Jury Instr. 2.20 (2000); 3KevinF.O'Madlley, et d., FEDERAL JURY PRACTICE
AND INsTRucTIONS. Civil § 102.42 (5™ ed. 2000); Federal Judicial Center, Pattern Criminal Jury
Instructions 14 (1988); 9" Cir. Crim. Jury Instr. 2.14 (2000). See generally West Key # "Evidence"
575-83. Thisingtruction should not be given unless specificaly requested.

Noteson Use

1. Theingtruction should be modified if the results of the prior trid are introduced.
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2.07 CROSS-EXAMINATION OF PARTY'SCHARACTER WITNESS

The questions and answers you have just heard were permitted only to help you decide if the
witness redly knew about 's' reputationfor truthfulness® Theinformation developed on that
subject may not be used by you for any other purpose?

Committee Comments

See 8" Cir. Crim. Jury Instr. 2.10 (2000); Federal Judicid Center, Pattern Criminal Jury
Instructions 52 (1988). See generally Fed. R. Evid. 404, 405; West Key # "Crimind Law” 673(2),
"Witnesses' 274(1); and see also Gross v. United Sates, 394 F.2d 216 (8th Cir. 1968).

Noteson Use

1. Insert name of person whose character is being challenged.

2. Fed. R. Evid. 404(a) and 608 generdly limit character evidence in civil casesto reputation for
truth and veracity. It may involve cross-examination on character traits which relaeto truth and veracity

(gave fase information to alaw enforcement officer; faSfied expense account records).

3. Thisingructionshould be givenif requested by the party who has offered the character witness
at the time the evidence isintroduced.
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2.08A EVIDENCE ADMITTED AGAINST ONLY ONE PARTY

Each party is entitled to have the case decided solely on the evidence whichappliesto that party.
Some of the evidence in this case is limited under the rules of evidence to one of the parties, and cannot
be consdered againg the others.

The evidence you [are about to hear] [just heard]! can be considered only in the case againgt

.2
Committee Comments

Thistype of ingtructionmay be used whenevidence limited to one or more partiesis admitted. Cf.
United Statesv. Kelly, 349 F.2d 720, 757 (2d Cir. 1965), cert. denied, 384 U.S. 947 (1966); but see
United States v. Polizzi, 500 F.2d 856, 903 (9th Cir. 1974), cert. denied, 419 U.S. 1120 (1975) (not
error to refuse a defendant's requested instruction that no evidence introduced by codefendants could be
used againg him where he rested at close of plaintiff's case).

See 8" Cir. Crim. Jury Instr. 2.14 (2000); 3 KevinF. O'Madley, etal., FEDERAL JURY PRACTICE
AND INsTRUCTIONS. Civil § 102.41 (5™ ed. 2000); Federal Judicial Center, Pattern Criminal Jury
Instructions 19 (1988); 9™ Cir. Crim. Jury Instr. 1.14 (2000). See generally West Key # "Crimina
Law" 673(4), "Trid" 54(2). Fed. R. Evid. 105 requires such an ingruction if requested when evidenceis
admitted againgt lessthan dl parties.
Noteson Use

1. If dedired, thetrid judge may give a brief summary of the evidence which is admitted against
only one of the parties.

2. State name of party or parties.
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2.08B EVIDENCE ADMITTED FOR LIMITED PURPOSE

The evidence [(you are about to hear) (you have just heard)] may be considered by you only on
the [(issue) (question)] . It may not be considered for any other purpose.

Committee Comments

Such an indruction is appropriate at the time evidence admitted for alimited purposeis received,
for example, when a prior inconsistent statement is admitted, or evidence is admitted or prior Smilar
incidents to prove notice by defendant of a defect.

With respect to the use of prior inconsistent statements, Fed. R. Evid. 105 gives a party the right
to require a limiting ingtruction explaining that the use of this evidence is limited to credibility. This
indruction is appropriatefor that purpose. Note, however, that the limiting instruction should not be given
if the prior incondstent statement was given under oathinaprior trid, hearing or deposition, because such
prior sworn tesimony of a witness is not hearsay and may be used to prove the truth of the matters
asserted. Fed. R. Evid. 801(d)(2)(A).

Seeinfra Mode Ingruction 3.03 for additional comments on credibility.
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2.09 IMPEACHMENT OF WITNESS, PRIOR CONVICTION

Y ou have heard evidence that witness' has been convicted of [a crime] [crimes)].
Y ou may use that evidence only to help youdecide whether to bdieve the witness and how much weight
to give his[her] tesimony.

Committee Comments

The admissibility of prior convictions to impeachawitness credibility isgoverned by Fed. R. Evid.
609. In civil cases tried before December 1, 1990, the trid judge had no discretion to balance the
probative value againg the prgudicid effect. The conviction had to be admitted if it came withintherule.
Green v. Bock Laundry Machine Co., 490 U.S. 504 (1989); Jonesv. Board of Police Comm'rs, 844
F.2d 500, 504-05 (8th Cir. 1988). Effective December 1, 1990, Rule 609 reingtates the balancing festure.
If the conviction involves dishonesty or fase statements, it may be admitted even if not afdony. Fed. R.
Evid. 609. Thereissubstantid dispute about how much information may be injected concerning the prior
conviction. Some judges do not even dlow evidence of what crime, or what punishment was involved.
Thejudge may dlow evidence of the specific crime committed and the sentence. Rossv. Jones, 888 F.2d
548, 551 (8th Cir. 1989). Fed. R. Evid. 105 gives a party the right to require a limiting instruction
explaining that the use of this evidenceis limited to credibility.

See 8" Cir. Crim. Jury Instr. 2.18 (2000); 3KevinF.O'Madlley, et d., FEDERAL JURY PRACTICE
AND INsTRucTIONS: Civil § 102.44 (5™ ed. 2000); Federal Judicid Center, Pattern Criminal Jury
Instructions 30 (1988); Fifth Circuit Pattern Jury Instructions- Civil, Instruction2.17 (West 1998);
9" Cir. Crim. Jury Instr. 4.8 (2000). See generally Fed. R. Evid. 609, 105; West Key # "Witnesses'
344(1-5), 345 (1-4).

Notes on Use

1. If the paty in a civil case has a conviction which is introduced in evidence, it would be
appropriate to modify Eighth Cir. Crim. Ingt. 2.16 and give the following instruction, unless the evidence
is admitted under Fed. R. Evid. 404(b) to prove motive, intent, plan, etc. Crim. Inst. 2.16, modified for
cvil casssisasfollows

You [are about to hear] [have heard] evidence that (name) was previoudy convicted of
[a] crimd]s]. You may usethat evidence only to hdp you decide whether to beieve [hig] [her]
testimony and how much weight to giveit. That evidence does not mean that [he] [she] engaged
in the conduct dleged here, and you must not use that evidence as any proof [he] [she] engaged
in that conduct.

If the evidence is admitted under Fed. R. Evid. 404(b), Crim. Inst. 2.08 may be modified and used.
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2.10 SUMMARIES OF RECORDSASEVIDENCE
Commentary

The Committee recommends that no ingtruction be given because it is now clear that under Fed.
R. Evid. 1006 the summary itsdlf isevidence. See United States v. Smyth, 556 F.2d 1179, 1184 (5th
Cir. 1977).
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2.11 WITHDRAWAL

The claim of plaintiff[s] that the defendant[s] Lisno longer before you and will not
be decided by you.

Committee Comments

Thisisasmplified form. Anidentica instruction, Modd Ingtruction 3.05, infra, hasbeenincluded
in section 3 for adviang the jury of the withdrawa of a daim at the end of the trid. This indruction is
intended for use during the time at which the daim is withdrawn and may be modified and used for the
withdrawd of counterclams or affirmative defenses. I this ingtruction is given during the course of trid,
it need not be given with the find indructions. The judge may wish to discussthe matter of withdrawa of
aclam with the lawyers to obtain an agreement asto what the jurors are told.

See 3Kevin F. O'Malley, et a., FEDERAL JURY PRACTICE AND INSTRUCTIONS. Civil § 102.60
(5" ed. 2000).

Notes on Use

1. Describe briefly the claim which is being withdrawn. It a defendant is dismissed, modify the
indruction as follows:

Thedam of plaintiff againgt defendant isno longer before youand will
not be decided by you.

(Note: If acounterclam is dismissed, trangpose the names of plaintiff and defendant.)
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3. INSTRUCTIONSFOR USE AT CLOSE OF TRIAL
Introductory Comment

If issue/dement indructions are submitted to the jury in writing, then these genera instructions
should aso be submitted in writing at the same time. They are intended as genera ingtructions to be
submitted after dl evidence has been presented. They may be given ether before or after closing
arguments, or may be given partialy before and partialy after arguments. Fed. R. Civ. P. 51.

The dementsingructions included herein dl have what might be called aconversetall; thet is, alast
sentence which tells the jury their verdict must be for defendant if any of the elements have not been
proved. It would aso be proper if the court or partiesdesire, to delete that sentence and have a separate
indruction which tdlsthe jury their verdict must be for defendant unlessthey find by a[(greater weight) or
(preponderance)] of the evidence that any required element of plaintiff's case has not been proved. See
infra Model Ingruction 7.02A for the format to be used for such instruction. This approach has the
advantage of |etting adefendant "target” or "focus' the case on the dement whichismost contested. It dso
may aid the jury to know where their attention should be focused.
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3.01 EXPLANATORY

Membersof the jury, theindructions | gave a the beginning of the trid and duringthe trid remain
in effect. | now give you some additiond ingtructions.

Y ou mugt, of course, continue to follow the ingtructions | gave you earlier, aswdl asthose | give
you now. You must not single out some ingtructions and ignore others, because dl are important. [This
is true even though some of those | gave you [a the beginning of] [during] trid are not repesated here]

The ingtructions | am abouit to give you now [as well asthose | gave you earlier] are in writing
and will be avallableto you in the jury room.] [l emphasize, however, that this does not mean they are
moreimportant thanmy earlier ingructions. Again, dl ingtructions, whenever given and whether inwriting

or not, must be followed ]
Committee Comments

See 3Kevin F. O'Mdley, et d., FEDERAL JURY PRACTICE AND INSTRUCTIONS. Civil § 103.01
(5™ ed. 2000); 9" Cir. Crim. Jury Instr. 3.1 (2000). See generally West Key # "Crimind Law" 887.

Notes on Use

1. Optiond for use when the find indructions are to be sent to the jury room with the jury. The
Committee recommends that practice.
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3.02 JUDGE'S OPINION

Neither inthese ingructions nor in any ruling, action or remark that | have made during the course
of thistrid have | intended to give any opinion or suggestion as to what your verdict[s] should be.

[During this trid | have occasiondly asked questions of witnesses. Do not assume that because
| asked questions | hold any opinion on the matters to which my questions related.]*

Noteson Use

1. Useonly if judge has asked questions during the course of the trid.
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3.03 CREDIBILITY OF WITNESSES

In deciding what the facts are, you may have to decide what testimony you believe and what

testimony you do not believe. Y ou may believe dl of what awitness said, or only part of it, or none of it.

In deciding whet testimony to believe, you may consider awitness intelligence, the opportunity a
witness had to see or hear the things testified about, awitness memory, any motives awitness may have
for tedifying a certain way, the manner of a witness while testifying, whether a witness said something
different at an earlier time?! the genera reasonableness of the testimony, and the extent to which the
testimony is congstent with any evidence that you believe.

[In deciding whether or not to believe awitness, keep in mind that people sometimes hear or see
things differently and sometimes forget things. Y ou need to consder therefore whether a contradictionis
an innocent misrecollection or lapse of memory or an intentiona falsehood, and that may depend on
whether it has to do with an important fact or only asmal detail.]

Committee Comments

Theformof credibility ingtruction given iswithin the discretion of thetrid court. Clark v. United
Sates, 391 F.2d 57, 60 (8th Cir.), cert. denied, 393 U.S. 873 (1968); United Satesv. Merrival, 600
F.2d 717, 719 (8th Cir. 1979). In Clark the court held that the falowingingtructiongivenby the trid court
correctly set out the factors to be considered by the jury in determining the credibility of the witnesses:

Y ouareingructed that you are the sole judges of the credibility of the witnessesand of the
weight and vaue to be given to their tesimony. In determining suchcredibility and weight youwill
take into consderation the character of the witness, his or her demeanor on the stand, his or her
interest, if any, inthe result of the trid, hisor her rdationto or feding toward the partiesto the trid,
the probability or improbability of his or her statements as well as dl the other facts and
circumstances given in evidence.

391 F.2d at 60. In Merrival, the court hdd that the following genera credibility ingtruction provided
protection for the accused:

You, asjurors, are the sole judges of the truthfulness of the witnesses and the weight their
testimony deserves.
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Y ou should carefully study dl the testimony given, the circumstances under which each
witness hastestified, and every matter in evidence whichtendsto show whether awitnessisworthy
of belief. Consider each witnesss ability to observe the mattersasto whichhe or she hastedtified
and whether each witnessis either supported or contradicted by other evidence in the case.

600 F.2d at 720 n.2.

The generd credibility indruction givenin United Sates v. Phillips, 522 F.2d 388, 391 (8th Cir.
1975) covers other details:

Thejurorsarethe sole judges of the weight and credibility of the testimony and of the vaue
to be given to each and any witness who has testified in the case. In reaching a conclusion asto
what weight and vaue you ought to give to the tesimony of any witness who has tetified in the
case, you are warranted in taking into consderation the interest of the witnessin the result of the
trid; take into congderation his or her relation to any party in interest; his or her demeanor upon
the witnessstand; his or her manner of testifying; his or her tendency to speak truthfully or fasdy,
asyou may believe, the probability or improbability of the testimony given; his or her Stuation to
see and observe; and his or her gpparent capacity and willingness to truthfully and accurately tell
you what he or she saw and observed; and if you believe any witness tedtified fasdy as to any
materid issuein this case, then you mugt reject that which you believe to be fdse, and you may
rgject the whole or any part of the testimony of such witness. (Emphasis omitted.)

Theindruction in the text is basicaly a paraphrase of 9" Cir. Crim. Jury Instr. 3.9 (2000) and
3KevinF. O'Maley, et a., FEDERAL JURY PRACTICEAND INSTRUCTIONS. Civil §101.43 (5" ed. 2000),
as gpproved in United Sates v. Hastings, 577 F.2d 38, 42 (8th Cir. 1978). However, any factors set
out in the Phillips, Clark, or Merrival ingtructions may be added in as deemed relevant to the case.

A genera ingruction on the credibility of witnesses is in most cases sufficient. Whether amore
gpecific credibility ingtruction is required with respect to any particular witness or class of witnesses is
generdly within the discretion of thetrid court.

The credibility of a child witness is covered in 3 Kevin F. O’'Malley, et al., FEDERAL JURY
PrRACTICEAND INSTRUCTIONS: Civil §105.12 (5" ed. 2000). Ninth Circuit Instruction 4.15 recommends
that no "child witness' ingtruction be given. This Committee joins in those comments.

Thetestimony of policeofficersisaddressed inGolliher v. United States, 362 F.2d 594, 604 (8th
Cir. 1966).
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Factors to be taken into account in determining whether a specia indruction is warranted with
respect to adrug user are discussed inUnited States v. Johnson, 848 F.2d 904, 905-06 (8th Cir. 1988).

Whether a party is entitled to amore spedific ingruction on witness bias is dso generdly left tothe
discretion of thetria court. See United States v. Ashford, 530 F.2d 792, 799 (8th Cir. 1976).

See 9" Cir. Crim. Jury Instr. 3.9 (2000); 3 Kevin F. O’'Malley, et d., FEDERAL JURY PRACTICE
AND INsTRUCTIONS. Civil § 105.01 (5™ ed. 2000); Fifth Circuit Pattern Jury Instructions - Civil,
Ingtruction 3.1 (West 1998); U.S. Eleventh Circuit Pattern Jury Instructions- Civil Cases, Ingruction
3 (West 1990); United States v. Hastings, 577 F.2d 38, 42 (8thCir. 1978). See generally West Key
#"Crimina Law" 785(1-16).

See also Modd Ingtruction 1.05, infra.
Noteson Use

1. With respect to the use of prior inconsistent statements (second paragraph of this ingtruction),
Fed. R. Evid. 105 gives a party the right to require a limiting indruction explaining that the use of this
evidenceislimited to credibility. Note, however, that such alimiting ingruction should not be given if the
prior incondstent statement was givenunder oathinaprior trid, hearing or deposition, because such prior
sworn tesimony of a witness is not hearsay and may be used to prove the truth of the matters asserted.
Fed. R. Evid. 801(d)(1)(A).
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3.04 BURDEN OF PROOF

Intheseingructions you are told that your verdict depends on whether youfind certain factshave
beenproved. Theburden of proving afact is upon the party whose claim [or defense]* depends uponthat
fact. The party who has the burden of proving a fact must prove it by the [(greater weight) or
(preponderance)]? of the evidence. To prove something by the [(greater weight) or (preponderance)] of
the evidence isto prove that it ismore likdy true than not true. It is determined by consdering dl of the
evidence and deciding which evidence is more believable. [If, on any issue in the case, the evidence is
equally baanced, you cannot find that issue has been proved.]

[The [(greater weight) or (preponderance)] of the evidence is not necessarily determined by the
greater number of witnesses or exhibits a party has presented ]

['Y ou may have heard of the term "proof beyond a reasonable doubt." That isa tricter standard
which gppliesin crimind cases. It does not apply in civil cases such asthis. Y oushould, therefore, put it

out of your minds]
Committee Comments

The phrases which are bracketed are optiond, depending upon the preference of the judge. If a
different burden-of-proof ingtruction is used, the issue/dement ingtructions should be modified to
correspond to the language of that burden-of-proof ingtruction. Again, the Committee recognizes that
judges may desire to use the burden-of-proof formulationfound inthe patternjury indructions adopted by
their particular gates. If such a burden-of-proof ingtruction is used, the issue/dement ingtruction must be
modified accordingly. The dementsingructionswill direct thejury tofindin favor of aparty if "it hasbeen
proved,” without reference to who must prove the dements. That is not an oversight because it does not
matter which party proves something, e.g., whether defendant proved part of plantiff's case. It only
matters, at that stage in the proceedings, whether it has been proved by anyone.

Clear and convincing evidence is needed in very limited circumstances, for example, inadiversity
case when the state standard is clear and convincing. Casesto set asde transfers as afraud on creditors
tried before a jury do not require such proof. They dso use the genera federa "preponderance of the
evidence" stlandard of proof. Grogan v. Garner, 498 U.S. 279 (1991).



Instructionsfor Useat Closeof Trial

Noteson Use
1. Include when an affirmative defense will be submitted to the jury.

2. Select the bracketed language which corresponds to the burden-of-proof instruction given.
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3.05 WITHDRAWAL (OF CLAIM)

The claim of plaintiff[s] that the defendant[s] Lisno longer before you and will not
be decided by you.

Committee Comments

This indruction is intended for use during the time at which the daim is withdrawn and may be
modified and used for the withdrawa of counterclaims or affirmative defenses. If thisingruction is given
during the course of trid, it need not be given with the find indructions. The judge may wishto discussthe
matter of withdrawa of aclaim with the lawyers to obtain an agreement as to what the jurors are told.

See 3Kevin F. O'Malley, e al., FEDERAL JURY PRACTICE AND INSTRuCTIONS. Civil § 102.60
(5" ed. 2000).

Notes on Use

1. Destribe briefly the claim which is being withdrawn. If a defendant is dismissed, modify the
indruction as follows:

Thedam of plaintiff againg defendant isno longer before youand will
not be decided by you.

(Note: If acounterclam is dismissed, trangpose the names of plaintiff and defendant.)
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3.06 ELECTION OF FOREPERSON; DUTY TO DELIBERATE; COMMUNICATIONS
WITH COURT; CAUTIONARY; UNANIMOUSVERDICT; VERDICT FORM

Inconducting your deliberations and returning your verdict, there are certain rulesyoumus follow.

First, when you go to the jury room, you must select one of your members as your foreperson.
That person will preside over your discussions and spesk for you here in court.

Second, it is your duty, asjurors, to discuss this case with one another in the jury room. You
should try to reach agreement if you can do so without violence to individud judgment, because a verdict
must be unanimous.

Each of you must make your own conscientious decison, but only after you have considered dl
the evidence, discussed it fully with your fellow jurors, and listened to the views of your fdlow jurors.

Do not be afraid to change your opinions if the discussion persuades you that you should. But do
not come to a decisonsmply because other jurorsthink it isright, or Smply to reachaverdict. Remember
at al timesthat you are not partisans. Y ou are judges - judges of the facts. Your sole interest isto seek
the truth from the evidence in the case.

Third, if you need to communicate with me during your ddliberations, you may send anoteto me
through the marshd or bailiff, sgned by one or more jurors. | will respond as soon as possible ether in
writing or ordly inopen court. Remember that you should not tell anyone - induding me- how your votes
gand numerically.

Fourth, your verdict must be based solely on the evidence and on the law which | have given to
you in my indructions. The verdict must be unanimous. Nothing | have said or doneisintended to suggest
what your verdict should be - that is entirely for you to decide.

Finally, the verdict form is Imply the written notice of the decision that you reach in this case.
[The formreads: (read form)]. Y ou will takethisform to the jury room, and when each of you has agreed
on the verdict[s], your forepersonwill fill inthe form, Sgnand date it, and advise the marshd or bailiff that
you are ready to return to the courtroom.

[If more than one form was furnished, you will bring the unused formsin with you.]
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Committee Comments

If ahung jury is possible, use Modd Ingtruction 3.07, infra.

Noteson Use

1. Thetrid judge may give afar summary of the evidence aslong as the comments do not relieve
the jury of its duty to find that each party has proved those d ements of the case uponwhichsuchparty has
the burden of proof. Judges may, in appropriate cases, focus the jury on the primary disputed issues, but
cautionshould be exercised indoing so. See United Statesv. Neumann, 887 F.2d 880, 882-83 (8th Cir.

1989) (en banc).
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3.07 "ALLEN" CHARGE TO BE GIVEN AFTER EXTENDED DELIBERATION

Asstated inmy indructions, it isyour duty to consult withone another and to deliberate withaview
to reaching agreement if you can do so without violenceto your individud judgment. Of course you must
not surrender your honest convictions as to the weight or effect of the evidence solely because of the
opinions of other jurors or for the mere purpose of returning averdict. Eachof youmust decide the case
for yoursdf; but you should do so only after consideration of the evidence with your fellow jurors.

In the course of your ddiberations you should not hesitate to reexamine your own views, and to
change your opinion if you are convinced it iswrong. To reach a unanimous result you must examine the
questions submitted to you openly and frankly, with proper regard for the opinions of others and with a
willingness to re-examine your own views.

Fndly, remember that you are not partisans, you are judges - judges of the facts. Your sole
interest is to seek the truth from the evidence. Y ou are the judges of the credibility of the withesses and
the weight of the evidence.

Y oumay conduct your ddliberations as you choose. But | suggest that you carefully [re]consider
dl the evidence bearing upon the questions before you. You may take dl the time that you fed is
necessay.

There is no reason to think that another trid would be tried in a better way or that a more
conscientious, impartial or competent jury would be sdlected to hear it. Any future jury must be selected
in the same manner and from the same source as you. If youshould fail to agree on averdict, the caseis
left open and must be disposed of at some later time.!

[Please go back now to finish your ddiberationsin a manner consistent with your good judgment
as reasonable persons.)?

Committee Comments

This ingtruction is a modification of 8" Cir. Crim. Jury Instr. 10.02 (2000). See also the

Committee Commentsin that ingtruction. The language of thisingtruction coversthe essentid pointsof the

traditional "Allen” charge, takenfrom the ingtruction agpproved in United States v. Smith, 635 F.2d 716,
722-23 (8th Cir. 1980). Judge Gibson notedin Potter v. United States, 691 F.2d 1275, 1277 (8thCir.
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1982) that "caution . . . dictates . . . that trid courts should avoid substantial departures from the
formulations of the charge that have aready received judicid gpprovd.”

Itisnot necessaxily reversible error for the tria court to give a supplementd ingtruction sua sponte
and even without direct announcement by the jury of its difficulty. United States v. Smith. The sdfe
practice, however, would be to give such an indruction only after the jury has directly communicated its
difficulty or the length of time spent in deliberations, compared with the nature of the issues and length of
trid, and makes it dear that difficulty doesexist. A premature supplementa charge certainly could, in an
appropriate case, be sufficient cause for reversal.

Thetria court may make reasonable inquiries to determine if ajury is truly deadlocked, but may
not ask the jury of the nature and extent of its divison. Lowenfield v. Phelps, 484 U.S. 231 (1988);
Brasfield v. United Sates, 272 U.S. 448 (1926); United Sates v. Webb, 816 F.2d 1263, 1266 (8th
Cir. 1987). Thefact that the court inadvertently learnsthe division of the jurors does nat, by itsdf, prevent
the giving of a supplementa charge. United States v. Cook, 663 F.2d 808 (8th Cir. 1981); Anderson
v. United States, 262 F.2d 764, 773-74 (8th Cir.), cert. denied, 360 U.S. 929 (1959). Such an
indruction can be coercive, however, where the sole dissenting juror is aware that the court knows his
identity. United States v. Sae-Chua, 725 F.2d 530 (9th Cir. 1984).

In this drcuit the defendant is not entitled to an ingruction that the jury hasthe right to reach no
decison. United States v. Arpan, 887 F.2d 873 (8th Cir. en banc 1989).

A court may give an Allencharge without consent of the lawyers. It has been widely approved by
federd courts of appeal asafar and reasonable way to urge jurorsto reachaverdict. The Eighth Circuit,
in crimind cases, has consstently upheld the authority of the court to give the Allen charge after extended
jury ddliberationwithout either requesting or recelving consent fromthe attorney's representing the parties.
See, e.g., United Satesv. Sngletary, 562 F.2d 1058, 1060 (8th Cir. 1977); United Satesv. Ringland,
497 F.2d 1250, 1252-53 (8th Cir. 1974).

The Third Circuit has totaly banned Allen charges, holding that such charges are overly coercive.
United Sates v. Fioravanti, 412 F.2d 407 (3d Cir. 1969). The Tenth Circuit has cautioned thet the
Allen charge should be included, if a dl, in the origind ingtructions due to the "inherent danger in thistype
of ingructionwhengivento an apparently deadlocked jury.” United Satesv. Wynn, 415 F.2d 135, 137
(10th Cir. 1969).

While the Eighth Circuit has "encouraged didtrict courts to consider with particular care whether
asupplementd Alleningructionisabsolutely necessary under the circumstances,” Potter v. United Sates,
691 F.2d 1275, 1277 (8th Cir. 1982) (citingUnited Statesv. Smith, 635 F.2d at 722), the EighthCircuit
has refused to adopt the Third Circuit ban on Allen charges. United States v. Skillman, 442 F.2d 542,
558 (8th Cir. 1971).
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Although Allen charges have primarily been considered incrimind cases, courtsincivil cases aso
have authority to give Allen charges. See Railway Express Agency v. Mackay, 181 F.2d 257, 262-63
(8th Cir. 1950); Hill v. Wabash Ry. Co., 1 F.2d 626, 631 (8th Cir. 1924). See also 3 Sand, Siffert,
Reiss, Sexton and Thrope, Modern Federal Jury Instructions, Instruction 78-4 Comment, p. 78-12 to
78-13 (1990). Therefore, courtsin both crimina and civil cases have the authority to give Allen charges
without the consent of attorneys for the parties.

Noteson Use
1. A more expanded version of thisingtruction has been approved by this Circuit. See United
Satesv. Smith, 635 F.2d at 722-23; United Statesv. Sngletary, 562 F.2d at 1060-61; United States
v. Hecht, 705 F.2d 976, 979 (8th Cir. 1983).

2. Use this sentence when this charge is being given after ddliberations have begun.
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4. CIVIL RIGHTS- ELEMENT AND DAMAGE INSTRUCTIONS

Introductory Comment

Section 4 contains jury ingtructions relaing primarily to prisoner civil rights cases. This sectionis

organized asfollows

4.10-4.19

4.20 - 4.29

4.30 - 4.39

4.40 - 4.49

4.50 - 4.59

4.60 - 4.69

Ingtructions covering cases filed by individuds who are complaining of the
manner in which they were treated at the time they were arrested and
beforethey were placed in confinement (governed generdly by the Fourth
Amendment);

Indructions covering complaints filed by individuds after they are placed
in confinement but before they are convicted (pretrid detainees) (gov-
erned generaly by the Fifth and Fourteenth Amendments due process
clauses which require that force be reasonably related to legitimate
inditutiona needs); and

Ingtructions covering complaints filed by individuas after they are
sentenced (governed generdly by the Eighth Amendment).

Definitions
Damages

Vedict Forms

42 4.00



Civil Rights- Element and Damage I nstructions

4.10 EXCESSIVE USE OF FORCE - ARREST OR OTHER SEIZURE OF
PERSON - BEFORE CONFINEMENT - FOURTH AMENDMENT

Y our verdict must be for plaintiff [and against defendant |* [here generdly describe
the daim? if dl the following elements have been proved by the [(greater weight) or (preponderance)]® of
the evidence:

First, defendant [here describe an act such as "struck, hit, or kicked"]* plaintiff in the act of
[arresting or stopping]® plaintiff, and

Second, the use of such force was excessive because it was not reasonably necessary to [here
describe the purpose for which force was used suchas"arrest plaintiff,” or "take plaintiff into custody,” or
"gop plaintiff for investigation], and

Third, asadirect result, plaintiff was damaged,® and

[Fourth, defendant was acting under color of Sate law.]’

In determining whether such force, [if any]® was "not reasonably necessary," you must consider
such factors as the need for the application of force, the relationship between the need and the amount of
forcethat was used, the extent of the injury inflicted, and whether areasonable officer onthe scene, without
the benefit of 20/20 hindsight, would have used such force under smilar circumstances. [The jury must
consider that police officersare oftenforced to make judgments about the amount of force that is necessary
in circumstances that are tense, uncertain and rapidly evolving]® [The jury must consider whether the
officer's actions are reasonable in the light of the facts and circumstances confronting the officer, without
regard to the officer's own state of mind, intention or motivation.]*

If any of the above elements has not been proved by the [(greater weight) or (preponderance)] of

the evidence, then your verdict must be for defendant.
Committee Comments

This ingruction should only be used in connection with claims by unconvicted persons that
excessve force was used to arrest them, stop themfor investigation, or otherwise saze them. In Graham
v. Connor, 490 U.S. 386 (1989), the Supreme Court rejected substantive due process standards which
had long been applied in cases involving daims by unconvicted persons of excessive force by public
officers. Rather, the Court held that a "reasonableness’ standard, derived from the Fourth Amendmert,
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gpplied incasesinvalving the use of force in making an arrest or aninvestigatory stop. 1d. at 393-94. See
also Colev. Bone, 993 F.2d 1328, 1333 (8th Cir. 1993). Thus, incasesinvalving clamed excessve use
of force in the seizure of unconvicted persons, the tria judge cannot rely upon the pre-Graham body of
law which applied substantive due process standards under Bauer v. Norris, 713 F.2d 408 (8th Cir.
1983).

Jackson v. Crews, 873 F.2d 1105 (8th Cir. 1989) specificaly recognized that the "shock the
conscience' standard is not appropriate in arrest cases. The case reaffirmed that the four factors set forth
inDavisv. Forrest, 768 F.2d 257 (8th Cir. 1985) are sufficient in the jury indruction, and that it would
not be appropriate to require an additiona finding that the defendant's conduct "shocks the conscience”
before a condtitutiond violation is found.

Once an unconvicted person becomes a pretrial detainee, the use of force is measured by a
substantive due process standard of the Fifth and Fourteenth Amendments. Johnson-El v. Schoemehl,
878 F.2d 1043, 1048-49 (8th Cir. 1989). See generally, Modd Insgtruction 4.20, infra, for use of
excessve force clams of pretrid detainees. The Eighth Circuit has not decided when the person's satus
changes from "arrestee’ to "pretria detainee” Mos circuits that have addressed the issue found that the
person becomes a pretria detainee after the time of the first appearance before a judicid officer. See
Powell v. Gardner, 891 F.2d 1039, 1044 (2d Cir. 1989); Hammer v. Gross, 884 F.2d 1200, 1204 (9th
Cir. 1989), vacated en banc on other grounds, 932 F.2d 842, 845 n.1(9thCir. 1991) (noting agreement
with Fourth Amendment standard), cert. denied, 502 U.S. 980 (1991); Austin v. Hamilton, 945 F.2d
1155, 1159-60, 1162 (10th Cir. 1991), abrogated on other grounds by Johnson v. Jones, 515 U.S.
304 (1995); Pride v. Does, 997 F.2d 712, 716 (10th Cir. 1993). These cases are discussed and
collected in Pykav. Village of Orland Park, 906 F. Supp. 1196, 1220 (N.D. IIl. 1995). The prevailing
view gppears to be that the use of force by the arresting officer, after the individud is taken into custody,
but prior to the firgt appearance before aneutra judicia officer, is to be decided under Fourth Amendment
dandards. Theindividud's status as a pretria detainee continues until the individual has been sentenced.
Williams-El v. Johnson, 872 F.2d 224, 228-29 (8th Cir. 1989) (a person convicted, not yet sentenced,
isdill apretrid detainee).

Any injury can be sufficient to warrant an award of damages. See Cowansv. WArick, 862 F.2d
697, 700 (8th Cir. 1988); Bolin v. Black, 875 F.2d 1343, 1350 (8th Cir.), cert. denied, 493 U.S. 993
(1989). Thejury should beingtructed on nomina damageswhen appropriate. Seeinfra Model Ingtruction
4.52.
Noteson Use
1. Usethisphraseif there are multiple defendants.

2. Destribethe dam if plaintiff has more than one dam againg this defendant.

3 Sdect the bracketed language which corresponds to the burden-of-proof instruction given.
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“ The conduct indicated by plaintiff's evidence should be described generaly.

° Here describe the nature of the saizure of plaintiff in which defendant was engaged. For the
standards for determining whether a seizure under the Fourth Amendment was made or clamed, see
Californiav. Hodari D., 499 U.S. 621 (1991); Colev. Bone, 993 F.2d 1328, 1332-33 (8th Cir. 1993).

® A finding that plaintiff suffered some actual injury or damage is necessary before an award of
Substantial compensatory damages may be made under 42 U.S.C. § 1983. Cunningham v. City of
Overland, 804 F.2d 1066, 1069-70 (8th Cir. 1986). Specific language which describes the damage
plaintiff suffered may be included here and in the damage ingtruction. Modd Indruction 4.51, infra.

A nomind damagesingtruction may have to be submitted under Cowansv. Wyrick, 862 F.2d 697,
700 (8th Cir. 1988). Seeinfra Modd Instruction 4.52.

" Use this paragraph only if there is an issue as to whether the defendant was acting under color
of date law, aprerequisite to aclaim under 42 U.S.C. § 1983. Typicdly, thisdement will be conceded
by the defendant. If S0, it need not beincluded inthisingruction. Color of statelaw will haveto be defined
on the factua issue specified if this paragraphisused. Seeinfra Modd Instruction 4.40.

8 Include this phrase if defendant denies the use of any force.

° Add this phrase if appropriate. See Grahamv. Connor, 490 U.S. 386 (1989).

10 Add this phraseif judtified by the evidence. See Graham v. Connor, 490 U.S. 386 (1989).
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4.20 EXCESSVE USE OF FORCE - PRETRIAL DETAINEES-
FIFTH AND FOURTEENTH AMENDMENTS

Y our verdict must be for plaintiff [and against defendant |* [here generdly describe
the daim? if dl the following elements have been proved by the [(greater weight) or (preponderance)]® of
the evidence:

First, defendant [here describe an act such as "struck, hit, or kicked"]* plaintiff, and

Second, the use of such force was excessive because it was not reasonably necessary to [here
describe the purpose for which force was used such as "restore order,” or "maintain discipling,"]®, and

Third, asadirect result, plaintiff was damaged,® and

[Fourth, defendant was acting under color of state law.]’

In determining whether the force [if any]® was excessive, you must consider such factors asthe
need for the applicationof force, the rdaionship between the need and the amount of force that was used,
the extent of the injury inflicted, and whether it was used for punishment or instead to achieve alegitimate
purpose such as mantaining order or security within [here describe the facility in which plantiff was
incarcerated] and whether a reasonable officer on the scene would have used such force under amilar
circumstances.

If any of the above dementshas not been proved by the [(greater weight) or (preponderance)] of

the evidence, then your verdict must be for defendant.
Committee Comments

At thetime of arrest, a person'sright to be free fromexcessive forceis determined under the Fourth
Amendment. See infra Committee Comments to Model Ingruction 4.10. However, different
condtitutional protections may gpply at different junctures of the custodia continuum running through initid
arrest to post-convictionincarceration. Valencia v. Wiggins, 981 F.2d 1440, 1443-45 (5th Cir. 1993);
Austinv. Hamilton, 945 F.2d 1155, 1158 (10th Cir. 1991); Titranv. Ackman, 893 F.2d 145, 147 (7th
Cir. 1990). Precisgly when the standards shift isthe subject of debate. See Austin v. Hamilton, 945
F.2d at 1158-60 (discussion of the debate among the circuits). Once an unconvicted person becomes a
pretrid detainee, the use of force is measured by a substantive due process standard under the Fifth and
Fourteenth Amendments. Johnson-El v. Schoemehl, 878 F.2d 1043, 1048-49 (8th Cir. 1989). See
generally Model Ingtruction 4.10, infra, for damsinvolving use of excessve force during arrest. The
Eighth Circuit has not decided when the person's status changes from "arrestee” to "pretrial detainee.”
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Mot circuitsthat have addressed the issue found that the person becomes apretria detainee after the time
of the first appearance before ajudicid officer. See Powell v. Gardner, 891 F.2d 1039, 1044 (2d Cir.
1989); Hammer v. Gross, 884 F.2d 1200, 1204 (9th Cir. 1989), vacated en banc on other grounds,
932 F.2d 842, 845 n.1(9thCir. 1991) (noting agreement with Fourth Amendment standard), cert. denied,
502 U.S. 980 (1991); Austinv. Hamilton, 945 F.2d 1155, 1159-60, 1162 (10th Cir. 1991), abrogated
on other grounds by Johnson v. Jones, 515 U.S. 304 (1995); Pridev. Does, 997 F.2d 712, 716 (10th
Cir. 1993). These casesare discussed and collected in Pyka v. Village of Orland Park, 906 F. Supp.
1196, 1220 (N.D. IlI. 1995). The prevailing view gppears to be that the use of force by the arresting
officer, after theindividua istaken into custody, but prior to the first appearance before aneutrd judicia
officer, isto be decided under Fourth Amendment standards. Theindividud'sstatusasapretria detainee
continues until the individua has been sentenced. Williams-El v. Johnson, 872 F.2d 224, 228-29 (8th
Cir. 1989) (a person convicted--but not yet sentenced--is fill apretrid detainee). See also Johnson-El
v. Schoemehl, 878 F.2d 1043, 1048-49 (8th Cir. 1989). See, e.g., Davisv. Hall, 992 F.2d 151 (8th
Cir. 1993) and Ervinv. Busby, 992 F. 2d 147 (8thCir. 1993). Itisnot clear to what extent this standard
isdifferent fromthe Fourth Amendment reasonablenessstandard, or the Eighth Amendment standard. See
Davisv. Hall, 992 F.2d 151 (8th Cir. 1993); Ervin v. Busby, 992 F.2d 147 (8th Cir. 1993).

In Ferguson v. Cape Girardeau, 88 F.3d 647, 650 (8th Cir. 1996), the court stated

Conditions of pretrid confinement areimpermissbleif they condtitute punishment
as determined by the due process standardsof the Fifthand Fourteenth Amendments. See
Bl v. Wolfish, 441 U.S. 520,99 S. Ct. 1861, 60 L.Ed.2d 447 (1979). "[I]f aparticular
conditionor restrictionof pretria detentionis reasonably rel ated to alegitimate governmen-
tal objective, it does not, without more, amount to ‘punishment.” Id. at 539, 99 S. Ct. at
1874. In evauating the conditions, the court must look to a number of factors, including
the 9ze of the detainee's living space, the length of the confinement, the amount of time
gpent inthe confined area each day, and the opportunity for exercise. See A.J. v. Kierst,
56 F.3d 849, 854-55 (8th Cir. 1995) (citations omitted).

However, inWhitnack v. Douglas County, 16 F.3d 954 (8th Cir. 1994), the court applied the ddliberate
indifference andard in a conditions of confinement case involving both convicted individuas and pretrial
detainees. InDavis, the court gpplied the ddliberate indifference standard ina case involving medica care
of a pretria detainee. Thus, it appears the Eighth Circuit will use the deliberate indifference standard in
some cases invaving conditions of confinement and denid of adequate medical careand the reasonabl eness
standard in other cases. However, because it is not permissible to punish pretrid detainees, the Eighth
Amendment standard, which permits punishment that is not cruel or unusud, should not be used in
excessive forcecases. Thus, excessveforce clamshby pretria detainees should be resolved by use of the
reasonableness standard of the Fifth and Fourteenth Amendments due process clauses. This ingtruction
uses the reasonableness standard.
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Under the Due Process Clause, a pretria detainee may not be punished prior to conviction.
Williams-El, 872 F.2d at 228. Thus, the use of force mugt be necessary to some legitimate indtitutiona
interest such as safety, security or efficiency, and the force used may not be in excess of that reasonably
believed necessary to achieve those gods. Johnson-El, 878 F.2d at 1048. It seemsunlikdy the court will
apply Eighth Amendment standards for cases invalving excessive force by guards; thus, this ingtruction
should be used in such cases.

Any injury can be aufficient. See Cowansv. WArick, 862 F.2d 697, 700 (8th Cir. 1988); Balin
v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989). The jury should be
ingtructed on nomina damages, when gppropriate. See infra Model Instruction 4.52.

Notes on Use
1. Usethis phraseif there are multiple defendants.
2. Dextribethe damif plaintiff has more than one daim againg this defendant.
3. Sdect the bracketed language which corresponds to the burden-of-proof instruction given.
4. The conduct indicated by plaintiff's evidence should be described generdly.

5. SeeCityof Canton v. Harris, 489 U.S. 378 (1989) for the standard for the pretriad detainee
who isin cugtody. Thisingtructionappliesto persons who are not yet in custody a the time the excessve
forceis aleged to have occurred.

6. A finding that plaintiff suffered "damage, pain, misary, anguishor amilar ham” is necessary for
an Eighth Amendment vidlation. See Cowans v. Wyrick, 862 F.2d 697, 700 (8th Cir. 1988). But see
Bolin v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989) (sufficient to instruct
that "unnecessary and wanton infliction of pain” was necessary without requiring a finding of injury).
Spexific language which describes the damage plaintiff suffered may be included here, and in the damage
ingruction, Model Ingtruction4.51, infra. Nomina damageswill aso haveto be submitted under Cowans.
Seeinfra Modd Instruction 4.52.

7. Usethislanguage if thereisanissue asto whether the defendant was acting under color of state
law, aprerequisiteto aclam under 42 U.S.C. § 1983. Typicaly, this dement will be conceded by the
defendant. If S0, it need not beincluded in thisingruction. Color of state law will have to be defined on
the factual issue specified if this paragraph isused. Seeinfra Mode Ingtruction 4.40.

8. Include this phrase if defendant denies the use of any force.
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4.30 EXCESSIVE USE OF FORCE - CONVICTED PRISONERS -
EIGHTH AMENDMENT

Y our verdict must be for plaintiff [and against defendant |* [here generdly describe
the daim? if dl the following elements have been proved by the [(greater weight) or (preponderance)]® of
the evidence:

First, defendant [here describe an act such as "struck, hit, or kicked"]* plaintiff, and

Second, the use of suchforcewas excessive and gpplied mdicioudy and sadidticaly® for the very
purpose of causing harm; [and not in agood faith effort to achieve a legitimate purpose]® and

Third, asadirect result, plaintiff was damaged,” and

[Fourth, defendant was acting under color of state law.]®

In determining whether the fored], if any]® was excessive, you must consider such factors asthe
need for the application of force, the rdationship between the need and the amount of force that was
used[,] [and] the extent of the injury inflicted[, and whether the force was used to achieve a legitimate
purpose or wantonly for the very purpose of causng harm]. "Malicioudy” means intentiondly injuring
another without just cause or reason. "Sadidicdly” means engaging in extreme or excessive crudty or
ddighting in crudity.

If any of the above dementshas not been proved by the [(greater weight) or (preponderance)] of

the evidence, then your verdict must be for defendant.
Committee Comments

Thisingructionshould only be used when a convicted persondams his congtitutiond rightswere
violated because of the use of force by a gate officia or officer. If the plaintiff was a convicted prisoner
at the time of the dleged violation, the appropriate standard derivesfromthe Eighth Amendment. Graham
v. Connor, 490 U.S. 386 (1989); Whitley v. Albers, 475 U.S. 312 (1986); Hudson v. McMillian, 503
U.S. 1 (1992); Black Spotted Horsev. Else, 767 F.2d 516, 517 (8th Cir. 1985). The standards first
atticulatedinJohnsonv. Glick, 481 F.2d 1028, 1033 (2d Cir.), cert. denied, 414 U.S. 1033 (1973) have
been applied to excessveforce cases involving both convicted and unconvicted persons. Compar e Black
Sootted Horse v. Else with Bauer v. Norris, 713 F.2d 408, 412-13 (8th Cir. 1983). However, in
Graham the Supreme Court held that such standards, insofar asthey direct an assessment of defendant's
intent, are ingppropriate in casesinvolving unconvicted persons. Grahamv. Connor,490U.S. at 393-96.
On the other hand, the standards of Johnson are appropriate for Eighth Amendment cases in that they
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require a balancing of factors, including defendant's mental state. See Hudson v. McMillian,; Burgin v.
lowa Dept. of Corr., 923 F.2d 637, 638 (8th Cir. 1991); DeGidiov. Pung, 920 F.2d 525, 532 (8th Cir.
1990) (malicious and sadistic sandard); Stenzel v. Ellis, 916 F.2d 423, 427 (8th Cir. 1990). See note
5 for adiscussion about whether the term "sadigtic” should be included in the ingruction.

The Committee recommends that a separate ingtruction presenting the afirmative defense of
qudified immunity based upon defendant's "good faith" should not be given. A separate indruction is
unnecessary because the issue/dements ingruction itself requiresthe jury to assess defendant'sintent inan
Eighth Amendment context. See Graham v. Connor. Furthermore, the issue of good faith immunity is
an issue the judge must decide, itisnot ajuryissue. Coffman v. Trickey, 884 F.2d 1057, 1062-63 (8th
Cir. 1989). The dements ingtruction should set forth facts which, if found to be true, entitle plaintiff to a
verdict.

Two phrases frequently come up in these cases. Oneis"madicioudy and sadigticdly for the very
purpose of causing harm,” and the other is "wanton infliction of pain." The recent Eighth Circuit cases of
Howard v. Barnett, 21 F.3d 868 (8th Cir. 1994) and Cummings v. Malone, 995 F.2d 817 (8th Cir.
1993) place subgtantial emphasis on the use of the words "madicious’ and "sadidtic” in the ingtructions
themselves. The use of both phraseswould beredundant. The Committee seesno benefit intelling thejury
that the defendant must have acted both mdicioudy and sadisticaly for the very purpose of causing harm
and for the purpose of wantonly inflicting pain. Thus, the "wanton infliction of pain" clause has been
eiminated.

Noteson Use
1. Usethis phraseif there are multiple defendants.
2. Dextribethe damif plaintiff has more than one daim againg this defendant.
3. Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.
4. The conduct indicated by plaintiff's evidence should be described generally.

5. Theissue of defendant's intent must be addressed as an eement of the claim. Howard v.
Barnett, 21 F.3d 868 (8th Cir. 1994); Cummingsv. Malone, 995 F.2d 817 (8th Cir. 1993). If plaintiff
clams force was used for an illegitimate purpose, for example, to deter his access to the courts, thetria
judge should consider amodification of this phrase to reflect that improper purpose. If noforceat dl was
appropriate, the term"excessive' could bereplaced with" unnecessary.” It has been suggested that thejury
should not be directed to consider whether the force was applied mdicoudy if indtitutiond security was
not involved. See Wyatt v. Delaney, 818 F.2d 21, 23 (8th Cir. 1987). However, thisdement repeatedly
has been associ ated with EighthAmendment violations inexcessve force cases. See Grahamv. Connor;
Whitley v. Albers. See also Cowansv. WArick. The cases frequently use the phrase "mdicioudy and
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sadigticaly.” TheEighth Circuit hasindicated thet theterm "sadigticaly™ is necessary to acorrect Satement
of thelaw. Howardv. Barnett, 21 F.3d 868 (8th Cir. 1994). Theterm "sadistic,”" to some people, has
sexud connotations. The Committee, therefore, recommends that both"'mdicioudy” and "sadidicdly” be
defined. Seeinfra Mode Instructions 4.45 and 4.46.

6. Usethisphraseif the defendant acknowledges the use of force, but asserts that the force was
used to achieve alegitimate purpose.

7. A finding that plaintiff suffered damage or "pain, misery, anguish or smilar harm" may be
necessary for an Eighth Amendment vidlaion. See Cowans v. Wyrick, 862 F.2d 697, 700 (8th Cir.
1988). But see Bolin v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989)
(suffident to indruct that "unnecessary and wanton infliction of pain” was necessary without requiring a
finding of injury). Specific language which describes the damage plaintiff suffered may be included here,
and in the damage ingtruction, Modd Instruction 4.51, infra. Nomina damages will aso have to be
submitted under Cowans. See infra Model Instruction 4.52.

8. Usethislanguage if thereisanissue asto whether the defendant was acting under color of state
law, a prerequidite to aclam under 42 U.S.C. § 1983. Typicdly, thiseement will be conceded by the
defendant. If S0, it need not be included in this ingruction. Color of sate law will have to be defined on
the factud issue specified if this paragreph isused. See infra Mode Instruction 4.40.

9. Include this phrase if defendant denies the use of any force.
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4.31 DENIAL OF MEDICAL CARE - CONVICTED PRISONERS
42 U.S.C. §1983

Your verdict mugt be for plaintiff [and against defendant |* [on plantiff's daim of
deliberate indifference to his serious medical need]? if dl of the following dements have been proved by
the [(greater weight) or (preponderance)]?® of the evidence:

First, plantiff had aserious need for [describe plantiff's medica need, such as "trestment for a
broken leg" or "pain medication"], and

Second, defendant was aware of plaintiff's serious need for such ["medica care€' or "pan
medication”], and

Third, defendant,* withdeliberate indifference,” failed to [ providethe medica care” or "direct that
the medica care be provided” or "dlow plaintiff to obtain the medical care needed"] [within areasonable
time],® and

Fourth, as adirect result, plaintiff was damaged,” and

[Fifth, defendant was acting under color of state law.]®

If any of the above elements has not beenproved by the [(greater weight) or (preponderance)] of
the evidence, then your verdict must be for defendant.

Committee Comments

" Seeinfra Modd Instruction 4.20 for a discussion of the standards to be applied when dedling
with use of force on pretrid detainees. Medica clams of pretrid detainees, in the Eighth Circuit, will be
governed by the Eighth Amendment standard as long as Davis v. Hall, 992 F.2d 151 (8th Cir. 1993) is
the controlling case. The"ddiberate indifference” standard used in thisingruction isan Eighth Amendment
standard which is designed for use invalving convicted persons.  See Wilson v. Seiter, 501 U.S. 294
(1991); Farmer v. Brennan, 511 U.S. 825 (1994).

Thisingructionisderived fromEstellev. Gamble, 429 U.S. 97 (1976), which applies the Eighth
Amendment to the United States Congtitution to medical daims and sets the standards. Wilson did not
change the stlandard, although it made it even more clear that the ddliberate indifference standard applies
to dl conditions of confinement cases of convicted persons and that negligence is not sufficient.

See Gobert and Cohen, Rights of Prisoners § 11.10.
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The following definition of "serious medica need” should be consdered:

A “serious’ medica need is one that has been diagnosed by a physician as mandating
trestment or one that is so obvious that even a lay person would easily recognize the
necessity for adoctor'satention. Laaman v. Helgemoe, 437 F. Supp. 269, 311 (D.N.H.
1977).

This definition of "serious medicd need" was approved in Johnson v. Busby, 953 F.2d 349 (8th Cir.
1991).

Ddiberate indifference, as used in amedica case means,

[Intentionally] [ddliberatdly] ignoring plaintiff's [serious medica needs]. Ddiberate indifferenceis
established only if thereis actua knowledge of asubstantial risk that plaintiff hasa serious medical
problem and if the defendant conscioudly refuses to take steps to ded with the problem. Mere
negligence or inadvertence does not condtitute ddliberate indifference.

See Campbell v. Greer, 831 F.2d 700, 702 (7th Cir. 1987). Campbell dso included the word
"recklesdy" in the definition. Andyss of the court's language inWilson and Farmer indicates the court is
limiting Eighth Amendment dlams to those in which plantiff can show actua subjective intent rather than
just recklessnessin the tort sense. InWilson, the court characterized as Eighth Amendment violations only
actswhichare "deliberate act[s] intended to chastise or deter” (emphasis added) or “punishment [which]
has been deliberately administered for a pend or disciplinary purpose” (emphasis added). Wilson, 501
U.S. a 300. In Farmer, the court stated that recklessness in the crimind law context is what is
contemplated and that requires actua knowledge of a substantia risk. Farmer at 837. The court,
continuing to follow the ddliberate indifference standard, clearly stated that negligence was not sufficient.
Applicationof this standard to some issuesinvaving pretria detaineesisrequired by the Eighth Circuit (see
cases cited in Ingtruction 4.20).

Noteson Use
1. Usethis phraseif there are multiple defendants.
2. Usethislanguage when plaintiff has more than one dam.
3. Sdect the bracketed language which corresponds to the burden-of-proof ingtruction given.
4. Thisingruction assumes that defendant had the respongbility to provide care for plaintiff's
serious medica needs. If defendant has no duty, then a directed verdict would be appropriate. If the

exisence of the duty is disputed, the issue may be a question of law for the judge to decide. If a specific
fact is digouted, which will be determinative of defendant's responghility, that fact should be submitted to
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thejury. For example, it may be disputed whether a certain person was working on a certain day. That
question should be specificdly submitted to the jury. The legd question whether a duty arises from a
specific set of factsisaquestion for the judge.

5. Itisprobably best to define "ddiberate indifference’, dthough no Eighth Circuit law requires
it. SeeHowardv. Adkison, 887 F.2d 134 (8th Cir. 1989); Duckworthv. Franzen, 780 F.2d 645, 654
(7th Cir. 1985).

6. Add thisphraseif it isaleged the medica care was provided but not a areasonable time,

7. Cowansv. Wyrick, 862 F.2d 697 (8th Cir. 1988) suggests that actua damagesare required
in EighthAmendment cases. But see Careyv. Piphus, 435 U.S. 247 (1978) and Memphis Community
School Dist. v. Sachura, 477 U.S. 299 (1986), which stated that actual damages are not required in
procedural due process cases. The Committeerecommendsrequiring thejury tofind that plaintiff sustained
damage indl Eighth Amendment cases. The measure of damagesisaddressed in Model Instructions 4.51
and 4.52, infra. Nomina damages should be submitted in al Eighth Amendment cases, but must be
defined in accordance with Cowans and Model Ingtruction4.52, infra. Seealso Committee Comments,
Modd Instruction 4.51, infra.

8. Usethislanguage if the issue of whether the defendant was acting under color of state law is il
inthe case. Color of satelaw will haveto bedefined. See42 U.S.C. 8 1983 and Model Instruction4.40,
infra.
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4.32 FAILURE TO PROTECT FROM ATTACK - SPECIFIC ATTACK -
CONVICTED PRISONERS- EIGHTH AMENDMENT

Y our verdict must be for plaintiff [and against defendant |* [here generdly describe
the daim? if dl the following elements have been proved by the [(greater weight) or (preponderance)]® of
the evidence:

First, [here describe the attacker(s) such as "one or more [inmates]"] [here describe an act such
as "struck, hit or kicked"]* plaintiff, and

Second, defendant was aware of the substantia risk of such attack; and

Third, defendant, withdeliberateindifferenceto plaintiff'sneed to be protected from[suchattack],
failed to protect plaintiff; and

Fourth, as adirect result, plaintiff was damaged,® and

[Fifth, defendant was then acting under color of state law.]®

If any of the above el ements has not been proved by the [(greater weight) or (preponderance)] of
the evidence, then your verdict must be for defendant.

Noteson Use

1. Usethisphraseif there are multiple defendants.

2. Destribethe damiif plaintiff has more than one dlaim againg this defendant.

3. Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

4. The conduct indicated by plaintiff's evidence should be described generally.

5. A finding that plaintiff suffered damage or "pain, misary, anguish or smilar harm" may be
necessary for an Eighth Amendment vidation. See Cowans v. Wyrick, 862 F.2d 697, 700 (8th Cir.
1988). But see Bolin v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989)
(sufficient to ingtruct that "unnecessary and wanton infliction of pain” was necessary without requiring a
finding of injury). Specific language which describes the damage plaintiff suffered may be included here,
and in the damage indruction, Model Ingtruction 4.51, infra. Nominal damages will aso have to be
submitted under Cowans. Seeinfra Modd Instruction 4.52.

6. Usethislanguageif thereisan issue asto whether the defendant was acting under color of state
law, aprerequisite to aclaim under 42 U.S.C. § 1983. Typicdly, this dement will be conceded by the
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defendant. If S0, it need not be included in thisingtruction. Color of state law will have to be defined on
the factud issue specified if this paragreph isused. See infra Mode Instruction 4.40.
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440 DEFINITION: COLOR OF STATE LAW
42 U.S.C. §1983

Acts are done under color of law when a person acts or purports to act in the performance of

officid duties under any state, county or municipa law, ordinance or regulation.
Committee Comments

Adopted from 9" Cir. Civ. Jury Instr. 11.1.1 (1997). See Monroe v. Pape, 365 U.S. 167
(1961), overruled in part, Monell v. Department of Social Services, 436 U.S. 658 (1978); Screwsv.
United Sates, 325 U.S. 91 (1945); United Satesv. Classic, 313 U.S. 299, reh'g denied, 314 U.S.
707 (1941). The court should, if possible, rule on the record whether the conduct of the defendart, if it
occurred as clamed by the plaintiff, congtitutes acts under color of state (county, municipa) law and not
even indruct the jury onthisissue. In most cases, the color of state law issueisnot challenged and the jury
need not be ingtructed on it. If it must be ingtructed, this ingtruction should normally be sufficient.
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4.42 DEFINITION: PERVASIVE RISK OF HARM - CONVICTED PRISONERS
42 U.S.C. §1983

Prisons, by their very nature, are sometimes dangerous, violent and unpredictable* Thus, proof
of asingle or an isolated incident of (violence) (sexud assaullt) is [ordinarily]? not suffident to prove a
pervasiverisk of harm. On the other hand, it is not necessary to prove that areign of violence or terror
exigs in the inditution. A pervadve risk of harm exists when (violent acts) (sexud assaults) occur with
auffident frequency that a prisoner or prisonersare put inreasonablefear for tharr safety and prisonofficas
are aware of the problem and the need for protective measures®

Noteson Use

1. Fallsv. Neshitt, 966 F.2d 375 (8th Cir. 1992).

2. The Committee believes the word "ordinarily” should not be included unlessthe caseisonein
which the jury could appropriately find a pervasiverisk of harm from anisolated or singleincident. Most
cases do not fit that pattern, and induding the term "ordinarily” will likely create the impression that it is
permissible to find a pervasive risk of harm based on asingle incident in the case presented to the jury.

3. 1d. at 378.
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4.43 DEFINITION: SERIOUSMEDICAL NEED - CONVICTED PRISONERS
42 U.S.C. §1983

A serious medica need is one that has been diagnosed by a physicianas requiring trestment or one

that is so obvious that even alay person would easily recognize the necessity for a doctor's attention.*
Committee Comments

This definition of "serious medica need” was approved in Johnson v. Busby, 953 F.2d 349 (8th
Cir. 1991).

Noteson Use

1. Laaman v. Helgemoe, 437 F. Supp. 269, 311 (D.N.H. 1977).
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444 DEFINITION: DELIBERATE INDIFFERENCE - CONVICTED PRISONERS
42 U.S.C. §1983

Deliberate indifference is established only if there is actua knowledge of a subgtantid risk that
plaintiff (describe serious medical problemor other serious harmthat defendant is expected to prevent) and

if the defendant disregards that risk by intentiondly refusing or failing to take reasonable measures to dedl
with the problem. Mere negligence or inadvertence does not condtitute deliberate indifference.

Committee Comments

See Farmer v. Brennan, 511 U.S. 825 (1994) (clearly limiting deliberate indifference to
intentiond, knowing or recklessness in the arimind law context which requires actual knowledge of a
seriousrisk). Wilson v. Saiter, 501 U.S. 294 (1991). The court islimiting Eighth Amendment clamsto
those in which plaintiff can show actud subjective intent rather than just recklessnessin the tort sense. In
Wilson, the court characterized as Eighth Amendment violaions only acts which are "deliberate act[s]
intendedto chastise or deter” (emphad's added) or "punishment [which] hasbeenddiberatdy administered
for apend or disciplinary purpose” (emphasis added). Wilson, 501 U.S. a 300. The court, continuing
to follow the deliberate indifference sandard, clearly stated that negligence was not sufficient.

The Committee believes the phrase "ddiberate indifference" should probably be defined in most
cases, dthough Eighth Circuit case law does not require it.
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445 DEFINITION: MALICIOUSLY

"Mdicioudy" means intentionaly injuring another without just cause or reason.

Committee Comments

See Howard v. Barnett, 21 F.3d 868 (8th Cir. 1994).
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4.46 DEFINITION: SADISTICALLY
"Sadidicaly" means engaging in "extreme or excessve crudty or ddighting in crudty.”
Committee Comments

See Howard v. Barnett, 21 F.3d 868 (8th Cir. 1994).
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451 ACTUAL DAMAGES- PRISONER CIVIL RIGHTS

If youfind infavor of plaintiff, thenyou must award plaintiff suchsum asyoufind fromthe [(greater
weight) or (preponderance)] of the evidence will fairly and justly compensate plaintiff for [any damages)*
you find plaintiff sustained [and is reasonably certain to sustain in the future]® as a direct result of [insert
gppropriate language such as "the conduct of defendant assubmitted in Indruction " or "thefailure
to provide plaintiff with medical care" or "the violation of plaintiff's condtitutiona rights"]® [You should
congder the following eements of damages:

1. The physicd panand (menta) (emotiond) suffering the plaintiff has experienced (and
is reasonably certain to experience in the future); the nature and extent of the injury, whether the
injury istemporary or permanent (and whether any resulting disability is partid or tota) (and any
aggravaion of a pre-existing condition);

2. Thereasonable vaue of the medicd (hospita, nurang, and smilar) care and supplies
reasonably needed by and actudly provided to the plaintiff (and reasonably certain to be needed
and provided in the future);

3. The (wages, saary, profits, reasonable value of the working time) the plaintiff haslost
[and the reasonable vaue of the earning capacity the plaintiff is reasonably certain to lose in the
future] because of (his, her) (inability, diminished ability) to work.]

[Remember, throughout your deliberations you must not engage in any speculations, guess, or
conjecture and you must not award any damages under this Ingtruction by way of punishment or through

sympathy ]

Committee Comments

The damages which may be recovered under 42 U.S.C. § 1983, are of threetypes. actud or
compensatory, nomind and punitive. Memphis Community School Dist. v. Sachura, 477 U.S. 299
(1986). Theactua or compensatory damages are to ""compensate persons for injuriesthat are caused by
the deprivation of conditutionda rights" and not "undefinable value of infringed right" or "presumed"
damages. 1d. at 307 and 309. Seealso Careyv. Piphus, 435 U.S. 247 (1978). Actua damagesindude
compensation for out-of-pocket loss, other monetary losses and for impairment of reputation, persona
humiliation, mental anguish and suffering. Memphis Community School Dist. v. Stachura.
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Cowans v. Wyrick, 862 F.2d 697 (8th Cir. 1988) suggests that actual damages are required in
Eighth Amendment cases. But see Carey v. Piphus, 435 U.S. 247 (1978) and Memphis Community
School Dist. v. Sachura, 477 U.S. 299 (1986), which stated that actua damages are not required in
procedural dueprocesscases. The Committee recommendsrequiring thejury tofind that plaintiff sustained
damage in dl Eighth Amendment cases. The measure of damagesis aso addressed in Model Ingtruction
4.52, infra. Nomina damages should be submitted in al Eighth Amendment cases, but must be defined
in accordance with Cowans and Modd Instruction 4.52, infra.

Noteson Use

1. A summary of the specific types of damage or injurieswhich are supported by the evidence can
be described herein lieu of the phrase "any damages.”

2. Usethislanguage if permanent injuries are involved.
3. Itisimportant to uselanguage that limits the damages recovered to those which are atributable

to the improper conduct of the defendant. See Memphis Community Dist. v. Sachura, 477 U.S. 299,
309-10 (1986).

64 451



Civil Rights - Element and Damage I nstructions

4.52 NOMINAL DAMAGES- PRISONER CIVIL RIGHTS

If you find in favor of plaintiff under Instruction L but you find that plaintiff's damages have
no monetary vaue? then you must return a verdict for plaintiff in the nomind amount of One Dollar
($1.00).3

Committee Comments

This indruction is derived from 3 Kevin F. O'Mdley, et d., FEDERAL JURY PRACTICE AND
INsTRUCTIONS: Civil § 128.82 (51 ed. 2000). It has been modified dightly.

In certain cases, nomind damages may be recovered when there is a violation of condtitutiona
rights. SeeMemphisCommunity School Dist.v. Sachura, 477 U.S. 299 (1986); Carey v. Piphus, 435
U.S. 247 (1978); Tatumv. Houser, 642 F.2d 253 (8th Cir. 1981); Cowans v. Wyrick, 862 F.2d 697
(8th Cir. 1988). Carey discusses the amount of nominal damages at page 267.

The Committee recommends requiring the jury to find that plaintiff suffered damage inmost cases,
unlessit is clear that recovery is permitted without ashowing of any damage or injury. See Memphis and
Carey. Indassc Eighth Amendment cases, damages must be established and the dements instruction
should require the jury to find that plantiff sustained damage. However, nomina damages mugt ill be
submitted in Eighth Amendment cases if requested. The definition contained in thisingruction isthe one
that should be used.

Noteson Use
1. Insat the number or title of the "essentid dements’ ingtruction here,

2. Cowansv. WArick, 862 F.2d 697 (8th Cir. 1988), a prisoner avil rights case, used the
language "unable to placea monetary value' on plaintiff'sdamages as the proper standard for whennomind
damages are gppropriate. That language may midead a jury to bdieve that nomina damages should be
awarded if they are having a difficult time agreeing upon or deciding the amount whichshould be awarded
to compensate for such dements of damage as suffering, humiliation, pain, etc.

3. One Doallar ($1.00) is arguably the required amount in cases in which nomina damages are
appropriate. Nominal damages may be appropriate whenthejury is unable to place a monetary value on
the harm that the plaintiff suffered from the violationof hisrights. Cf. Cowans v. WArrick, 862 F.2d 697
(8th Cir. 1988) (inprisoner avil rightsaction, nomind damages are appropriate where the jury cannot place
amoneary vaue on the harm suffered by plaintiff); Haley v.Wyrick, 740 F.2d 12 (8th Cir. 1984). See
Committee Comments.
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453 PUNITIVE DAMAGES-CIVIL RIGHTS

In addition to the damages mentioned in other indructions, the law permits the jury under certain
circumstances to award the injured person punitive damagesin order to punish the defendant for some
extraordinary misconduct and to serve as an example or warning to others not to engage in such conduct.

If you find in favor of plaintiff and againgt defendant [name] [and if you find the conduct of that
defendant as submitted in Instruction _ * was recklesdy and caloudy indifferent to plaintiff's (specify,
e.g., medica needs),]? then, inadditionto any other damagesto which you find plaintiff entitled, you may,
but are not required to, award plaintiff an additiona amount as punitive damagesif youfind it isappropriate
to punish the defendant or deter the defendant and others from like conduct in the future. Whether to
award plaintiff punitive damages and the amount of those damages are within your sound discretion.®

[Y ou may assess punitive damages againg any or al defendants or you may refuse to impose
punitive damages. If punitive damagesare assessed against more than one defendant, theamounts assessed
againg such defendants may be the same or they may be different.]*

Committee Comments

In Pacific Mut. Life Ins. Co. v. Hadlip, 499 U.S. 1 (1991), the Supreme Court held that a
punitive damage award is congtitutiond if the jury ingructions have "enlightened the jury asto the punitive
damages nature and purpose, identified the damages as punishment for avil wrongdoing of the kind
involved, and explained that therr imposition was not compulsory.” 499 U.S. at 19. The Committee
believes that this punitive damage ingtruction meets the requirements of Hadlip.

Noteson Use
1. Useif more than one dement instruction.

2. Punitive damages are dlowed eventhough the threshold for lidbility requires reckless conduct.
I the threshold for the underlying tort lighility islessthan " reckless," the bracketed language correctly states
the standard for punitive damagesunder 42 U.S.C. §1983. Smith v. Wade, 461 U.S. 30(1983). Other
optional phrases may be used whichembelishor describe the standard for punitive damages, but "reckless'
and "cdlous indifference’ state the legd threshold. If the threshold for lighility is "reckless conduct” or
something more culpable, no additiona finding should be necessary because the language in the
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issue/dement ingtruction requires the jury to find the culpability necessary for imposing punitive damages.
However, it is recommended that the punitive damage instructionindude suchlanguage to be sure the jury
focuses on that issue.

3. Factorswhichmay, in appropriate circumstances, be considered by thejury inawarding punitive
damages include, but are not limited to:

1. the nature of defendant's conduct;
2. theimpact of defendant's conduct on the plaintiff;
3. therdationship between the plaintiff and defendant;

4. the likdihood that the defendant would repeat the conduct if a punitive avard is not
made;

5. the defendant's financid condition; and

6. any other circumstances shown by the evidence, including any circumstances of
mitigation, that bear on the question of the size of any punitive award.

AmericanCollege of Trid Lawyers, Report on Punitive Damages of the Committee on Specia Problems
inthe Adminigtrationof Justice(Mar. 3, 1989). See generally Hadlip, 499 U.S. at 19, discussngfactors
used in Alabamato review appropriateness of punitive damage awards.

4. Usethislanguage if there are multiple defendants. It will have to be modified if plantiff has
numerous eements indructions or if there are multiple plaintiffs.
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4.54 - 459 (Reserved for Future Use)
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4,60 VERDICT FORM - ONE PLAINTIFF, TWO DEFENDANTS,
ONE INJURY CASE

VERDICT

Note: Complete this form by writing in the names required by your verdict.

On plantiff (name)'s daim against defendant (name), as submitted in Instruction No. , we

find in favor of

(Plantiff (name)) or (Defendant (name))

On plantiff (name)'sdam againg defendant (name), as submitted in Instruction No. , We

find in favor of

(Plantiff (name)) or (Defendant (name))

Note: Complete the following paragraphs only if one or more of the above findingsisin favor of

plaintiff,

Wefind plaintiff (name)'s damages to be:

$ (gtating the amount or, if none, writethe word "none")* (stating the amount,
or if you find that plaintiff's damages have no monetary vaue, st forth anomind amount

such as $1.00).

Note: Y ou may not award punitive damages againgt any defendant unless you have first found

againg that defendant and awarded plaintiff nomina or actua damages.

We assess punitive damages againgt defendant (name) asfollows:

$ (stating the amount or, if none, write the word "none").

We assess punitive damages againgt defendant (name of other defendant) as follows:

$ (stating the amount or, if none, write the word "none’).

Foreperson
Dated:

Notes on Use
1. Usethisphraseif the jury has not been ingtructed on nomina damages.
2. Include this paragraph if thejury isingructed on nomina damages.
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4.61 - 4.99 (Reserved for Future Use)
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5. EMPLOYMENT CASES- ELEMENT AND DAMAGE INSTRUCTIONS
Overview

Section 5 contains moddl e ements and damagesingructions in employment discrimination cases.
Currently, this section only addresses "disparate treatment” cases under Title VII of the Civil Rights Act
of 1964, as amended, 42 U.S.C. § 2000e to 2000e-17 (1994) ("Title VII"); the Age Discriminationin
Employment Act of 1967, as amended, 29 U.S.C. 88 621-634 (1994) ("ADEA"); 42 U.S.C. § 1981
(1994); and 42 U.S.C. § 1983 (1994).

Background of " Disparate Treatment” Instructions

When this project commenced in 1987, the Committee anticipated little difficulty in formulaing
appropriate mode ingructions. At that time, Title VIl caseswere not jury trigble. See Harmon v. May
Broadcasting Co., 583 F.2d 410, 410 (8th Cir. 1978). Moreover, in ADEA cases, the standard for
lidhility clearly appeared to be whether the plaintiff's age was a "determining factor” in the defendant's
employment decison. See Grebin v. Soux Falls Indep. Sch. Dist. No. 49-5, 779 F.2d 18, 20 n.1
(8th Cir. 1985).

Over the next four years, however, the gpplicable law changed dramatically. For example, in
Patterson v. McLean Credit Union, 491 U.S. 164 (1989), the Supreme Court ruled that 42 U.S.C.
§ 1981 could not be invoked to address claims of racialy-motivated discharges or racia harassment.
More sgnificantly, in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), the Supreme Court ruled that
different burdens of proof gpplied in Title VI cases, depending upon the type of evidence offered by the
plantff: (1) In"pretext” cases, where the plaintiff relied upon "indirect evidence', the Court held that the
employee had the burden of proving that unlawful discrimination was a "determining factor” in the
chdlenged employment decision; and (2) in "mixed motive" cases, where the plantiff relied upon "direct
evidence' of discriminatory motivation, the Court ruled that, once the employee established that unlawful
bias was a "mativating factor" in the chalenged employment decision, the employer had the burden of
showing that it would have made the "same decison” in the abbsence of any unlawful motivation.

Although Price Waterhouse was a Title VII case, the lower courts began applying this
pretext/mixed mative diginction in jury cases. Compare Grant v. Hazelett Strip-Casting Corp.,
880 F.2d 1564, 1568 (2d Cir. 1989) (instruction erroneoudly placed burden of proof on employee who
relied upon "direct evidence' of statements manifesting bias) with Lynch v. Belden & Co., 882 F.2d 262,
268-69 (7th Cir. 1989) (absent "direct evidence’ of discrimination, burden of persuasion rested squarely
withplaintiff). Accordingly, in the wake of Price Waterhouse and its progeny, the Committee devel oped
dternative essentid eementsingructions for usein ADEA, § 1981, and 8§ 1983 cases. Firg, in "indirect
evidence' cases, the Committee prepared aningructioninwhichthe plantiff bore the burden of persuasion
on the ultimate question of whether discriminationwas a " determining factor” inthe chalenged employment
decison. Seeinfra Mode Ingtruction 5.91. Second, in "direct evidence" cases, the Committee drafted
aningructionthat incorporated the burden-shifting approach announced inPrice Waterhouse. Seeinfra
Mode Instructions 5.11, 5.21, 5.31.
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Practical and Analytical Considerations

Despite its ability to draft separate indructions for "pretext” and "mixed motive' cases, the
Committee observed that there would be sgnificant difficultyin deciding how to classify agiven case. For
example, it was not entirdy clear that a plaintiff was entitled to a "mixed motive" ingruction merdy by
tegtifyingasto "direct evidence" of discriminatory mativation. Moreover, the Committee noted that thetrial
court's choice between a "mixed mative' ingruction and a "pretext” instruction would be extremely
important because of the potentidly dispostive differenceinthe burdens of persuasion contained in these
ingructions. Consequently, the Committee formulated amodel set of specid interrogatories to dicit jury
findings under both burdens of proof. Seeinfra Model Instruction 5.92.

While these specid interrogatories dicited dl of the necessary information to permit post-trial
andyss under either a "mixed motive' or "pretext” standard, they admittedly were cumbersome and
potentidly confusng. The Committeedso struggled with thelogical basisfor drawing adistinction between
"pretext” and "mixed motive' cases which, in turn, appeared to depend upon the type of evidence offered
by the plaintiff.! Indeed, in other contexts, the Committee has counsdled against the use of ingtructionsthat
distinguish between direct and circumgtantia evidence. Seeinfra Model Instruction 1.02.

The practicd and logical problems crested by the pretext/mixed motive digtinction were
exacerbated when Congress passed the Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071
(hereinafter "CRA of 91"). In this Satute, Congress authorized jury trids in Title VII cases and, more
importantly from an ingructiona standpoint, legidaivdy overruled Price Waterhouse by expresdy
mandaing a mativating factor/same decision andytica format. See CRA of 91, § 107 (codified at 42
U.S.C. § 2000e-z(m) (1994)). In turn, these legidative changes suggested that there could be further

1 By way of illustration, consider the following hypotheticds:

In Case No. 1, an age discrimination plaintiff relies exclusvely upon "indirect evidence' that he
was terminated for excessive absenteeism while severa younger employees with a greater
number of absences were not even disciplined by the employer.

In Case No. 2, the plaintiff relies on "direct evidence" by offering disputed testimony thet his
supervisor referred to his age while dismissing him for excessive aosentesisam, while the
undisputed evidence aso shows that severd younger employees with the same number of
absences had been similarly dismissed.

Even though the claim in Case No. 2 seems considerably weaker than the claim in Case No. 1,
the plaintiff would be entitled to an "easer" burden of proof in Case No. 2, under the pre-
text/mixed motive digtinction. This peculiar result seemed to exemplify the practical and logica
problems created by a distinction between direct and indirect evidence.
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practica difficultiesin cases wherearacediscriminationplaintiff joined a " pretext” daim under section 1981
and aclam under Title VII.

Alternative Approachesin " Disparate Treatment" Cases

Agang this background, the Committee identified three choices for the "essential ements’
ingtructionsin ADEA, 8 1981, and 8 1983 cases. Firgt, the Committee considered reverting to the use of
a "determining factor" standard in dl of these cases. Second, the Committee considered retention of
separate essentia dements indructions for pretext and mixed motive cases, dong with the set of specia
interrogatories for "borderling’ cases. Third, the Committee considered adoption of the motivating
factor/same decison format in al cases.

Recommended Approach in " Digparate Treatment” Cases

Ultimatdly, the Committee decided to endorse the third option--the mixed motive/same decision
format--as the preferred method of ingructing on the issue of ligbility in "disparate trestment” casesfiled
under the ADEA, § 1981 and § 19832 In the Committeg's view, this goproach has the virtues of
uniformity, smplicity and consistency with Title VI cases to which the Civil Rights Act of 1991 applies?®
In the event the trid court optsto use a"determining factor” ingtructionor the set of specia interrogatories
for "borderline’ cases, the Committee hasretained sample ingructions. Seeinfra Model Ingtructions 5.91
("determining factor" indruction), 5.92 (specia interrogatories). It bears emphasis that a proper set of
ingructions mugt be tailored for eachindividud case. Cf. Brownv. Stites Concrete, Inc., 994 F.2d 553,
570 (8" Cir. 1993) (en banc) (Loken, J., dissenting from the panel opinion, whichwas patialy reinstated
and published as an appendix to the en banc opinion) (criticizing use of mode employment indructions
without tailoring them for particular case).

2 Clealy, in Title VIl cases, amotivating factor/same decision instructiond format is appropriate.
Seeinfra Modd Instructions 5.01, 5.01A.

3 It bears emphasis that a"motivating factor” finding in aTitle VI case establishes the defendant's
liability in aTitle VII case, while the defendant in an ADEA, § 1981, or § 1983 case may il
prevall on the issue of ligbility if thereis afavorable finding on the "same decison” issue.
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5.00 DISPARATE TREATMENT CASESUNDER TITLE VII OF THE CIVIL RIGHTS
ACT OF 1964, ASAMENDED BY THE CIVIL RIGHTSACT OF 1991
Introductory Comment

Thefalowingingructions are desgned for usein jury trids under Title V11 of the Civil Rights Act
of 1964, as amended by the Civil Rights Act of 1991. Under the Civil Rights Act of 1991, which was
sgned into law on November 22, 1991, plaintiffs may recover compensatory and punitive damages in
"digparate treatment” cases under Title VII. In Fray v. Omaha World Herald Co., 960 F.2d 1370 (8th
Cir. 1992), the Eighth Circuit hed that section 101 of the 1991 amendments (overruling Patterson v.
McLean Credit Union, 491 U.S. 164 (1989)), did not apply retroactively to cases pending a thetime
of their enactment. See also Huey v. Sullivan, 971 F.2d 1362 (8th Cir. 1992) (holding that section 114
of the 1991 Act authorizing interest onback pay, and section 113 dlowing shifting of expert witness fees,
are not retroactive).
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501 TITLEVII - DISPARATE TREATMENT - ESSENTIAL ELEMENTS

Your verdict must be for plaintiff [and against defendant |* [on plaintiff's (sex)?
discriminationdaim]® if dl the following elements have been proved by the [(greater weight) (preponder-
ance)]* of the evidence:

First, defendant [discharged]® plaintiff; and

Second, plaintiff's (sex) was amotivating factor® in defendant's decision.

I either of the above elements has not been proved by the [(greater weight) (preponderance)] of
the evidence, your verdict must befor defendant and you need not proceed further inconsidering thisdam.

Committee Comments

Thisingruction is desgned to submit the issue of ligbility in "disparate trestment” Title VII cases
that are subject to the amendments st forth in the Civil Rights Act of 1991. Prior to these amendments,
Title VIl cases were not jury-triable, Harmon v. May Broadcasting Co., 583 F.2d 410 (8th Cir. 1978),
and the liability standards depended upon whether the case was dassified asa'"pretext” case or a"mixed
motive' case. See Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). Under the Civil Rights Act of
1991, these cases will be tridble to a jury, see CRA of 91, § 102 (codified at 42 U.S.C. § 1981a(c)
(1994)), and, more importantly, the plaintiff prevails on the issue of liability if he or she shows that
discrimination was a"moativating factor" in the chalenged employment decison. See CRA of 91, § 107
(codified a 42 U.S.C. § 2000e-2(m) (1994)). Pantiffswho prevail ontheissueof liability will bedigible
for adeclaratory judgment and attorney fees; however, they cannot recover actud or punitive damages if
the defendant shows that it would have made the same employment decision irrespective of any
discriminatory maotivation. See CRA of 91, § 107 (codified at 42 U.S.C. §2000e-5(g)(2)(B) (1994)); see
infra Modd Ingtruction 5.01A ("same decison’” ingruction).

Itisunnecessary and inadvisable to ingruct the jury regarding the three-step andysisof McDonnell
DouglasCorporationv. Green, 411 U.S. 792 (1973). See Grebin v. Soux FallsIndep. School Dist.
No. 49-5, 779 F.2d 18, 20-21 (8th Cir. 1985) (ADEA case). Seegenerally Gilkerson v. Toastmaster,
Inc., 770 F.2d 133, 135 (8th Cir. 1985) (after dl of the evidence has been presented, inquiry should focus
on ultimate issue of intentiona discrimination, not on any particular step in the McDonnell Douglas
paradigm). Accordingly, thisingtruction isfocused on the ultimate issue of whether the plaintiff's protected
characterigic was a "motivating factor” in the defendant's employment decision.
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Noteson Use
1. Usethis phraseif there are multiple defendants.

2. This indruction is designed for use in agender discrimination case. It must be modified if the
plantiff is cdaming discriminaion on the basis of race, reigion, or some other prohibited factor.

3. The bracketed language should be inserted when the plaintiff submits more than one clam to
the jury.

4. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.

5. Thisingructionisdesigned for useinadischargecase. Ina“faluretohire" "falureto promote,”
or "demoation” case, the ingructionmust be modified. Wherethe plaintiff resgned but clamsa condructive
discharge,” thisingtruction should be modified. See infra Model Ingtruction 5.93.

6. The Committeebdievesthat the phrase"motivating factor" should bedefined. SeeinfraModel
Instruction 5.96.
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5.01A TITLE VIl - DISPARATE TREATMENT -
"SAME DECISION" INSTRUCTION

If youfind infavor of plantiff under Instruction L thenyoumust answer the following question
inthe verdict form[s]: Hasit been proved by the [(greater weight) (preponderance)]? of the evidence that
defendant [would have discharged]® plaintiff regardless of [hisher] [sex]?*

Committee Comments

If aplantiff prevalls onthe issue of lidbilityby showing that discriminationwas a"moativating factor,"
the defendant neverthelessmay avoid anaward of damages or reingtatement by showing that it would have
taken the same action "in the absence of the impermissble motivating factor.” See CRA of 91, § 107
(codified at 42 U.S.C. § 2000e-5(g)(2)(B) (1994)). This indruction is desgned to submit this "same
decison’ issueto thejury.

Noteson Use
1. Fll in the number or title of the essentid dements ingruction here.
2. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.

3. Thisingructionisdesgned for useinadischargecase. Ina"falureto hire" "falureto promote"
or "demoation” case, the language within the brackets must be modified.

4. Thisingruction is desgned for use in a gender discriminaion case. The language within the
brackets must be modified if other forms of discrimination are dleged. The practica effect of adecison
in favor of plantiff under Modd Instruction 5.01, infra, but in favor of defendant on this question under
Title VII, isajudgment for plantiff and digibility for anaward of attorney feesbut no actua damages. The
Committee takes no position on whether the judge should advise the jury or dlow the attorneysto argue
to the jury the effect of adecigon in favor of the defendant on the question set out in this ingtruction.

77 5.01A



Employment Cases -- Element and Damage I nstructions

5.02 TITLE VII - DISPARATE TREATMENT - ACTUAL DAMAGES

If you find in favor of plaintiff under Ingtruction ! and if you answer "no" in response to
Ingtruction____ 2, thenyoumust award plaintiff such sum as youfind by the [(greater weight) (preponder-
ance)]® of the evidencewill fairly and justly compensate plaintiff for any damagesyoufind plaintiff sustained
as a direct result of [describe defendant's decision - e.g., "defendant's decision to discharge plaintiff"].
Faintiff's clam for damages includes three ditinct types of damages and you must consder them
Separatdy:

First, youmust determine the amount of any wages and fringe benefits* plaintiff would have earned
in [higher] employment with defendant if [he/she] had not been discharged on [fill in dete of discharge]
through the date of your verdict,® & 7 minus the amount of earnings and benefitsthat plaintiff received from
other employment during thet time.

Second, you must determine the amount of any other damages sustained by plaintiff, such as[list
damages supported by the evidence] 2 Y ou must enter separate amounts for each type of damagesin the
verdict form and must not include the same items in more than one category.

[You are dso indructed that plaintiff has a duty under the law to "mitigate” his’her damages - that
IS, to exercise reasonabl e diligence under the circumstancesto minmize hisher damages. Therefore, if you
find by the [(greater weight) (preponderance)] of the evidence that plaintiff failed to seek out or take
advantage of an opportunity that was reasonably available to [him/her], youmust reduce [hisher] damages
by the amount [he/she] reasonably could have avoided if [he/she] had sought out or taken advantage of
such an opportunity.]®

[Remember, throughout your deliberations, you must not engage in any speculation, guess, or

conjecture and you must not award damages under this Ingtruction by way of punishment or through
sympathy ]*°

Committee Comments

The Civil RightsAct of 1991 makes three sgnificant changes in the law regarding the recovery of
damages in Title VII cases. Firdt, the plantiff prevails on the issue of ligbility by showing that unlanful
discrimination was a "'motiveting factor” in the relevant employment decision; however, the plaintiff cannot
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recover any actua damages if the employer showsthat it would have made the same employment decision
even in the absence of any discriminatory intent. See CRA of 91, 8§ 107 (codified at 42 U.S.C. § 2000e-
2(9)(2)(B) (1994)). Second, the Civil Rights Act permits the plantiff to recover genera compensatory
damagesinadditionto the traditional employment discriminationremedy of back pay and lost benefits. See
CRA 0f 91, § 102 (codified at 42 U.S.C. § 1981a(a) (1994)). Third, the Act expresdy limitstherecovery
of general compensatory damagesto certain dollar amounts, rangingfrom$50,000 to $300,000 depending
upon the size of the employer. See CRA of 91, § 102 (codified at 42 U.S.C. § 1981a(b) (1994)).

This indruction is designed to submit the standard back pay formula of lost wages and benefits
reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806,
808-09 (8th Cir. 1982). Thisingruction may be modified to articulate the types of interim earningswhich
should be offset againgt the plaintiff's back pay. For example, severance pay and wages from other
employment ordinarily are offset againg aback pay award. SeeKrausev. Dresser Indus., 910 F.2d 674,
680 (10th Cir. 1990); Cornetta v. United States, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Fariss v.
Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Socia Security
benefits, and pension benefits ordinarily are not offset against aback pay award. See Doyne v. Union
Electric Co., 953 F.2d 447, 451-52 (8th Cir. 1992) (holding that pensionbenefitsare a" collaterd source
benefit"); Dreyer v. Arco Chem. Co., 801F.2d 651, 653 n.1 (3d Cir. 1986) (Socia Security and pension
benefits not deductible); Protos v. Volkswagen of Am., Inc., 797 F.2d 129, 138-39 (3d Cir. 1986)
(unemployment benefits not deductible), overruled on other grounds by Hazen Paper Co. v. Biggins,
507 U.S. 604, 615 (1993); Rasimasv. Michigan Dep't of Mental Health, 714 F.2d 614, 626-27 (6th
Cir. 1983) (same). But cf. Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1493 (10th Cir. 1989)
(deductibility of unemployment compensationiswithintria court'sdiscretion); EEOC v. Enterprise Assn
Seamfitters Local No. 638, 542 F.2d 579, 592 (2d Cir. 1976) (same). However, because Title VI,
as amended by the Civil Rights Act of 1991, no longer limitsrecovery of damages, the ingtruction permits
the recovery of generd damages for pain, suffering, humiliation, and the like.

Becausethe law imposes alimit on general compensatory damages but does not limit the recovery
of back pay and lost benefits, the Committee believesthat these types of damages must be considered and
assessed separately by the jury. Otherwise, if the jury awarded a single dollar amount, it would be
impossible to identify the portion of the award that was attributable to back pay and the portionthat was
dtributable to "generd damages” Asaresult, thetrid court would not be able to determine whether the
jury's award exceeded the statutory limit.

In some cases, a discrimination plaintiff may be digible for front pay. Because front pay is
essentidly an equitable remedy "in lieu of" reinstatement, this remedy traditionaly has been viewed as an
issue for the court, not the jury. Excel Corp. v. Bosley, 165 F.3d 635 (8" Cir. 1999). See MacDissi v.
Valmont Indus., Inc., 856 F.2d 1054, 1060 (8th Cir. 1988); Newhousev. McCormick & Co., 110F.3d
635, 641 (8" Cir. 1997). If thetrial court submitstheissue of front pay to thejury, thejury’ sdetermingtion
may be binding. See Doyne v. Union Elec. Co., 953 F.2d 447, 451 (8" Cir. 1992) (ADEA case).
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In Kramer v. Logan County Sch. Dist. No. R-1, 157 F.3d 620 (8" Cir. 1998), the court ruled
that “front pay is an equitable remedy excluded fromthe statutory limit oncompensatory damages provided
forin[42 U.S.C] § 1981a(b)(3).” Id. at 626.

Although the Civil Rights Act of 1991 expresdy limits the amount of compensatory and punitive
damages depending uponthe sze of the employer, section 102 of the Act expresdy statesthat the jury shdll
not be advised onany suchlimitation. Instead, thetria court will Smply reduce the verdict by the amount
of any excess.

Notes on Use
1. All inthe number or title of the essential dementsingtruction here.
2. Fill in the number or title of the "same decison” indruction here.
3. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.

4. When certain benefits, such asemployer-subsidized hedlth insurance, arerecoverable under the
evidence, this ingruction may be modified to explain to the jury the manner in which recovery for those
benefitsisto be cdculated. Clamsfor lost benefits often present difficult issuesasto the proper measure
of recovery. See Tolan v. Levi Strauss & Co., 867 F.2d 467, 470 (8th Cir. 1989) (discussing different
approaches). Some courts deny recovery for lost benefits unless the employee purchased substitute
coverage, in which case the measure of damagesis the employee's out-of-pocket expenses. Syvock v.
MilwaukeeBoiler Mfg. Co., 665 F.2d 149, 161-62 (7thCir. 1981); Pearcev. Carrier Corp., 966 F.2d
958 (5th Cir. 1992). Other courts permit the recovery of the amount the employer would have paid as
premiums onthe employee'sbendf. See Fariss v. Lynchburg Foundry, 769 F.2d 958, 964-65 (4th Cir.
1985). The Committee expresses no view as to which gpproach is proper. Thisingtruction aso may be
modified to exclude certain items whichwere mentioned during tria but are not recoverable because of an
insufficiency of evidence or as a métter of law.

5. In some cases, the defendant will assert some independent post-discharge reason - such asa
plant dosng or sweeping reduction in force - as to why the plaintiff would have been terminated in any
event beforetrid. See, e.g., Cleverlyv. Western Elec. Co., 450 F. Supp. 507, 511 (W.D. Mo. 1978),
aff'd, 594 F.2d 638 (8th Cir. 1979). In those cases, this ingructionmust be modified to submit thisissue
for the jury’s determination.

6. Thetria court may decideto set atimelimit beyond which an award of future damages would
be impermissbly speculative. See Hybert v. Hearst Corp., 900 F.2d 1050, 1056-57 (7th Cir. 1990);
Snhow v. Pillsbury Co., 650 F. Supp. 299, 300-01 (D. Minn. 1986) (ADEA case in whichfront pay was
limited to three years); see also Brooksv. Woodline Motor Freight, Inc., 852 F.2d 1061, 1062 (8th Cir.
1988) (didtrict court awarded front pay in lieu of reinstatement; the amount of front pay awarded was
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determined by the digtrict court and was nearly identical to amount of back pay). But cf. Neufeld v.
Searle Lab., 884 F.2d 335, 341 (8th Cir. 1989) (in age discrimination cases, if reinstatement is deemed
by the court in its equitable powers to be inappropriate, plantiff is presumptively entitled to front pay
through normal retirement age unless employer proves evidence to the contrary).

7. Front pay is essentidly an equitable remedy "in lieu of" reinstatement and is an issue for the
court, not the jury. Excel Corp. v. Bodey, 165 F.3d 635 (8" Cir. 1999). If the issue of front pay is
submitted to the jury, the jury’s determinationmay be binding. See Doynev. Union Elec. Co., 953 F.2d
447, 451 (8" Cir. 1992). If front pay is awarded, it should be excluded from the statutory limit on
compensatory damages provided for in 42 U.S.C. § 1981a(b)(3). See Kramer v. Logan County Sch.
Dist. No. R-1, 157 F.3d 620, 625-26 (8" Cir. 1998).

8. Under the 1991 amendmentsto Title V11, aprevailing plantiff may recover damagesfor menta
anguish and other persond injuries. Thetypes of damages mentioned in § 102 of the Civil Rights Act of
1991 include "future pecuniary losses, emaotiond pain, suffering, inconvenience, menta anguish, loss of
enjoyment of life and other nonpecuniary losses” CRA of 91, § 102 (codified at 42 U.S.C. §
1981a(b)(3) (1994)). See also Modd Ingtruction 4.51, infra, for alist of some of those damages.

9. Thisparagraph isdesgned to submit the issue of "mitigation of damages’ in gppropriate cases.
See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983); Fieldler v. Indianhead Truck
Line, Inc., 670 F.2d 806, 808-09 (8th Cir. 1982).

10. This paragraph may be given at the triad court's discretion.
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503 TITLE VIl - DISPARATE TREATMENT - NOMINAL DAMAGES

If you find in favor of plaintiff under Instruction ! and if you answer "no" in response to
Instruction 2 but you find that plaintiff's damages have no monetary vaue, then you must return a
verdict for plaintiff in the nomina amount of One Dollar ($1.00).3

Committee Comments

M ost employment discrimination cases involve lost wages and benefits. In some cases, however,
the jury may be permitted to return a verdict for only nomina damages. For example, if the plaintiff was
given severance pay and was able to secure a better paying job, the evidence may not support an award
of back pay, but may support an award of compensatory damages. Smilarly, inasexud harassment case
in which the plaintiff doesnot suffer any lost wages or benefits, the jury may find for the plaintiff but avard
no actua damages. This ingruction is desgned to submit the issue of nomina damages in gppropriate
Cases.

Noteson Use

1. Fll inthe number or title of the essentid dementsingruction (5.01) here.

2. Fill inthe number or title of the "same decison” ingruction (5.01A) here.

3. One Dallar ($1.00) arguably is the required amount in cases in which nomina damages are
gopropriate. Nomina damages are appropriate when the jury is unable to place a monetary vaue on the
harmthat the plaintiff sufferedfromthe violationof hisrights. See Deanv. Civiletti, 670 F.2d 99, 101 (8th
Cir. 1982) (Title VI1); cf. Cowans v. Wyrick, 862 F.2d 697-99 (8th Cir. 1988) (in prisoner civil rights

action, nomina damages are appropriate where the jury cannot place a monetary value on the harm
suffered by plaintiff); Haley v. Wyrick, 740 F.2d 12 (8th Cir. 1984).
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5.04 TITLE VII - DISPARATE TREATMENT - PUNITIVE DAMAGES

Inadditionto actual [and nomina] damages mentioned inthe other ingructions, the law permitsthe
jury under limited circumstances to award an injured person punitive damages.

If you find in favor of plaintiff under Instruction ! and if you answer “no” in response to
Ingtruction__,2 then you must decide whether defendant acted with maice or recklessindifferenceto
plantiff’ sright not to be discriminated against® onthe basis of [hisher] (sex).* Defendant acted withmdice
or reckless indifference if:

it has been proved by the [(preponderance) or (greater weight)] of the evidence that [insert the

name(s) of the defendant or manager® who terminated® plaintiff] knew that the (termination)® was

in violation of the law prohibiting (sex) discrimination, or acted withreckless disregard of that law.
[However, youmay not award punitive damagesif it has beenproved by the [ (preponderance) or (greater
weight)] of the evidence [that defendant made a good-faith effort to comply withthe law prohibiting (sex)*
discrimination]”.

If you find that defendant acted with malice or reckless disregard and did not make a good-faith
effort to comply withthe law, then, inadditionto any actua [or noming] damagesto whichyoufind plantiff
entitled, you may, but are not required to, award plantiff an additiona amount as punitive damagesif you
find it is appropriate to punish the defendant or to deter defendant and others from like conduct in the
future. Whether to award plaintiff punitive damages, and the amount of those damages, are within your
discretion.

[Y ou may assess punitive damages againg any or dl defendants or you may refuse to impose
punitivedamages. If punitive damages are assessed againgt morethan one defendant, the amounts assessed
againg such defendants may be the same or they may be different.]®

Committee Comments

Under the Civil Rights Act of 1991, aTitle VIl plaintiff may recover damages by showing that the
defendant engaged in discrimination “with maice or with reckless indifference to [his or her] federdly
protected rights” See 42 U.S.C. § 1981a(b)(1). Seealso Modd Ingruction 4.53, infra, on punitive
damages and Pacific Mut. Life Ins. Co. v. Hadip, 499 U.S. 1 (1991). In 1999, the United States
Supreme Court explained that the terms“malice” and “reckless’ ultimately focus on the actor’s state of
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mind. Kolstad v. American Dental Association, 527 U.S. 526, 535 (1999). The Court added that the
terms pertain to the employer’s knowledge that it may be acting in violation of federal law, not its
awarenessthat it isengaging in discrimination. 1d. To be liable for punitive damages, the employer must
at lesst discriminate in the face of a perceived risk that its actions will violate federal law. Id. at 536.
Rejecting the conclusionof the lower court that punitive damageswere limited to casesinvalving intentiona
discrimination of an “egregious’ naure, the Court hdd that a plaintiff is not required to show egregious or
outrageous discrimination independent of the employer’s sate of mind. 1d. at 546.

The Kol stad case aso established agood-faith defense to place limits on anemployer’ svicarious
lidhility for punitive damages. Recognizing that Title VIl and the ADA are both efforts to promote
preventionof discriminationas well as remediation, the Court held that an employer may not be vicarioudy
lidble for the discriminatory decisons of managerid agents where those decisions are contrary to the
employer’ sgood-faith efforts to comply with Title V11 or the ADA. 1d. at 545. The Court doesnot clarify
which party has the burden of proof on the issue of good faith.

Noteson Use
1. Fll in the number or title of the essentid dements ingruction here.
2. Fill in the number or title of the “same decison” indruction if applicable.

3. Although afinding of discrimination ordinarily subsumesafinding of intentiona misconduct, this
language is included to emphasize the threshold for recovery of punitive damages. Under the Civil Rights
Act of 1991, the standard for punitive damages is whether the defendant acted “with malice or with
reckless indifference to the [plaintiff’s| federdly protected rights” CRA of 91, § 102 (codified at 42
U.S.C. § 1981a(b)(1)).

4. Thisindruction is desgned for useinagender discriminationcase. 1t must be modified if other
forms of discrimination are aleged.

5. Usethe name of the defendant, the manager who took the action, or other descriptive phrase
such as “the manager who fired plaintiff.”

6. Thislanguageisdesigned for useinadischarge case. Ina“faluretohire” “falureto promote,”
“demotion,” or “condructive discharge’ case, the language must be modified.

7. Usethisphrase only if the good faith of defendant isto be presented to thejury. Thistwo-part
test was articulated by the United States Supreme Court inKol stadv. American Dental Association, 527
U.S. 526 (1999). For adiscussion of the case, seethe Committee Comments. Itisnot clear fromthe case
who bears the risk of nonpersuasion on the good-faith issue. The Committee predicts that case law will
place the burden on the defendant to raise the issue and proveit.
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8. Thebracketed languageisavailablefor useif punitive damage clamsare submitted against more
than one defendant.
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5.05 TITLE VII - DISPARATE TREATMENT - VERDICT FORM
VERDICT
Note: Complete the following paragraph by writing in the name required by your verdict.

Onthe[(sex)* discrimination] 2 daim of plaintiff [Jane Doe], [as submitted in Instruction 3, we
find in favor of:

(Plantiff Jane Doe) or (Defendant XYZ, Inc.)

Note: Answer the next question only if the above finding isin favor of plaintiff. If the above findingisin
favor of defendant, have your foreperson Sgn and datethisform because you have completed your
deliberations on thisclam.

Has it been proved by the [(greater weight) (preponderance)]* of the evidence that defendant
would have discharged plaintiff regardless of [hisher] (sex)?

Yes No
(Mark an " X" in the appropriate space)

Note: Complete the following paragraphs only if your answer to the preceding question is"no." If you
answered "yes' to the preceding question, have your foreperson sign and date this form because
you have completed your deliberations on this claim.

We find plaintiff's lost wages and benefits through the dete of this verdict to be:
$ (stating the amount or, if none, write the word "none’).

Wefind plaintiff's other damages, excluding lost wages and benfits, to be:

$ (stating the amount [or, if you find that plaintiff's damages do not have a
monetary value, write in the nomind amount of One Dallar ($1.00)]).

[We assess punitive damages againgt defendant, as submitted in Instruction , asfollows:

$ (gtating the amount or, if none, write the word "none").]®

Foreperson
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Dated:

Noteson Use

1. Thisverdict formisdesigned for useinagender discriminationcase. 1t must be modified if the
plantiff is claming discrimination based on race, religion, or some other prohibited factor.

2. Thebracketed phrase should be submitted when the plaintiff submits multiple damsto thejury.

3. The number or title of the "essentid dements’ indruction may be inserted here. Seeinfra
Modd Instruction 5.01.

4. Thisquestion submitsthe"samedecison” issuetothejury. SeeinfraModel Ingtruction5.01A.
5. Sdlect the bracketed language that corresponds to the burden-of-proof instruction given.

6. This paragraphshould beincluded if the evidence is sufficient to support an award of punitive
damages. Seeinfra Modd Instruction 5.04.
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5.10 DISPARATE TREATMENT CASESUNDER THE AGE
DISCRIMINATION IN EMPLOYMENT ACT ("ADEA")
Introductory Comment

Thefollowing ingtructions are designed for use in "disparate trestment” cases brought pursuant to
the Age Discrimination in Employment Act.  In the interests of amplicity and uniformity, the mode
indruction on the issue of lidhility utilizes a motivating-factor/same-decision format for al cases. See
Introductory Note to Section 5. Nevertheless, if the trid court believes it is gppropriate to distinguish
betweena mixed motive caseand apretext case, Model Ingtruction5.91, infra, contains asample pretext
indruction. Moreover, if thetria court isinclined to adhereto apretext/mixed motive distinction but cannot
determine how to categorize a particular case, Model Ingtruction 5.92, infra, contains a set of specia
interrogatories desgned to dicit a complete set of findings for pogt-trid anayss.
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5.11 ADEA - DISPARATE TREATMENT - ESSENTIAL ELEMENTS
(Mixed Motive Case)*

Your verdict mugt be for plantff [and against defendant |* [on plantiff's age
discrimination daim)? if dl the following eements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant [discharged]* plaintiff; and

Second, plaintiff's age was amotivating factor® in defendant's decision.

However, your verdict mugt be for defendant if any of the above dements hasnot been proved by
the [(greater weight) or (preponderance)] of the evidence, or if it has been proved by the [(greater weight)
or (preponderance)] of the evidence that defendant would have[discharged] plaintiff regardless of [hishher]

age.
Committee Comments
* For a pretext case, the format of Model Instruction 5.91, infra, is recommended.

This indruction is designed to submit the issue of lidbility in "disparate trestment” cases brought
pursuant to the Age Discrimination in Employment Act, 29 U.S.C. 88 621-634 (1994). The burden-
shifting andyss used in this ingtruction had been adopted by the Supreme Court in "mixed motive' cases
under both Title VII and 42 U.S.C. 8 1983. Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); Mt.
Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 286-87 (1977). Moreover, aSmilar
burden-shifting approach has been legidatively adopted in dl Title VII cases by virtue of the Civil Rights
Act of 1991. See Introductory Note to Section 5.

To be sure, there is an important difference between Title VII cases and ADEA casesin the use
of thisformat. In Title VIl cases, the plantiff prevails onthe issue of liability by showing that discrimination
was a "mativaing factor" in the chdlenged employment decison, and a finding that the employer would
have made the "same decision' inthe absence of any discriminatory motive precludes an award of damages
or reinstatement, but does not preclude anaward of attorney feesor equiteble rdief. 42 U.S.C. § 2000e-
2(m). It is unclear whether the same result would occur in an age discrimination case. See Fast v.
Southern Union Co., Inc., 149 F.3d 885, 889 (8" Cir. 1998) and Breeding v. Arthur J. Gallagher and
Co., 164 F.3d 1151, 1156 (8™ Cir. 1999) (same) (citing Fast).

At the court's option, a short statement which defines the Age Discrimination in Employment Act
may be included at the beginning of this indruction or as a separate indruction. The following language,
based on Grebin v. Soux Falls Indep. Sch. Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8th Cir. 1985), is
recommended:
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Under the Age Discrimination in Employment Act, it is unlavful for an employer to make an
employment decison on the basis of anindividud'sage when that individud is 40 years of age or
older.

Notes on Use

1. Usethis phraseif there are multiple defendants.

2. The bracketed language should be inserted when the plaintiff submits more than one daimto
thejury.

3. Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

4. Thisingructionisdesigned for useinadischargecase. Ina"falureto hire" "falureto promote,”
or "demotion” case, the ingtructionmust be modified. Wheretheplaintiff resgned but damsa™congructive
discharge,” thisingtruction should be modified. See infra Model Instruction 5.93.

5. TheCommittee believesthat the phrase"motivating factor" should be defined. Seeinfra Model
Instruction 5.96.
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5.12 ADEA - DISPARATE TREATMENT - ACTUAL DAMAGES

If you find in favor of plaintiff [under Instruction ]* then you must award plaintiff such sum
asyou find by the [(grester weight) or (preponderance)]? of the evidencewill fairly and justly compensate
plaintiff for any wages and fringe benefits® you find plaintiff would have earned in[his’her] employment with
defendant if [he/she] had not been discharged onffill indate of discharge], through the date of your verdict,
minus the amount of earnings and benefits from other employment received by plaintiff during that time.

[Youareadsoingructed that plaintiff hasaduty under the law to "mitigate’ [hisher] damages--that
IS, to exercise reasonable diligence under the circumstances to minimize [hisher] damages. Therefore, if
you find by the [(greater weight) or (preponderance)] of the evidence, that plaintiff failed to seek out or
take advantage of an opportunity that was reasonably available to [him/her], you must reduce [higher]
damages by the amount of the wages and fringe benefits [he/she] reasonably would have earned if [he/she]
had sought out or taken advantage of such an opportunity.]*

[Remember, throughout your deliberations, you must not engage in any speculation, guess, or
conjecture and you mugt not award damages under this Instruction by way of punishment or through

sympathy.]°
Committee Comments

The god of a damages award in an age discrimination case is to put the plaintiff in the same
economic position he would have been in but for the unlavful employment decison.  This indruction is
designed to submit the standard back pay formula of lost wages and benefits minus interim earnings and
benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806, 808 (8th Cir. 1982).

Thisingruction may be modified to articulate the types of interim earnings which should be offset
agang the plaintiff's back pay. For example, saverance pay and wages from other employment ordinarily
are offset againgt aback pay award. See Krause v. Dresser Indus., Inc., 910 F.2d 674, 680 (10th Cir.
1990); Cornetta v. United States, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Fariss v. Lynchburg
Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Socid Security benefits, and
pension benefits ordinarily are not offset against a back pay award. See Doyne v. Union Electric Co.,
953 F.2d 447, 451-52 (8th Cir. 1992) (holding that pension benefits are a " collateral source benefit");
Dreyer v. Arco Chem. Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Social Security and pension benefits
not deductible); Protos v. Volkswagen of Am., Inc., 797 F.2d 129, 138-39 (3d Cir. 1986) (unemploy-
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ment benefits not deductible); Rasimas v. Michigan Dep't of Mental Health, 714 F.2d 614, 627 (6th
Cir. 1983) (same). But cf. Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1493 (10th Cir. 1989)
(deductibility of unemployment compensationiswithintria court's discretion); EEOC v. Enterprise Assn
Steamfitters Local No. 638, 542 F.2d 579, 592 (2d Cir. 1976) (same).

In some cases, a discrimination plaintiff may be digible for front pay. Because front pay is
essentidly an equitable remedy “in lieu of” reingtatement, front pay is an issue for the court, not the jury.
Excel Corp. v. Bodey, 165 F.3d 635 (8" Cir. 1999). See MacDissi v. Valmont Indus., 856 F.2d 1054,
1060 (8" Cir. 1988); Newhouse v. McCormick & Co., 110 F.3d 635, 641 (8" Cir. 1997) (front pay
isanissue for the court, not thejury, in ADEA cases). If thetria court submitsthe issue of front pay to the
jury, the jury’ sdeterminationmay be binding. See Doyne v. Union Electric Co., 953 F.2d 447, 451 (8"
Cir. 1992) (ADEA case).

Thisingtructionisdesigned to encompass a Stuationwhere the defendant assertssomeindependent
post-discharge reason--suchas a plant dosing or sweeping reductioninforce--why the plaintiff would have
been terminated in any event beforetriad. See, e.g., Cleverly v. Western Elec. Co., 450 F. Supp. 507,
511 (W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Neverthdess, the trid court may give a
separate ingruction which submits thisissue in more direct terms.

Noteson Use
1. Insart the number or title of the "essentid ements’ ingruction here.
2. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.

3. When certain benefits, such as employer-subsidized hedlth insurance benefits, are recoverable
under the evidence, thisingruction may be modified to explain to the jury the manner inwhichrecovery for
those bendfits is to be cdculated. Clamsfor lost benefits often present difficult issues as to the proper
measure of recovery. See Tolan v. Levi Strauss & Co., 867 F.2d 467, 470 (8th Cir. 1989) (discussng
different approaches). Some courts deny recovery for logt benefits unless the employee purchases
subdtitute coverage, in which case the measure of damages is the employee's out-of-pocket expenses.
Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981); Pearce v. Carrier Corp.,
966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the amount the employer would have
paid as premiums on the employegs behaf. SeeFarissv. Lynchburg Foundry, 769 F.2d 958, 964-65
(4th Cir. 1985). The Committee expressesno view asto whichapproachisproper. Thisingdruction also
may be modified to exclude certain items which were mentioned during trial but are not recoverable
because of an insufficiency of evidence or as a matter of law.
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4. This paragraph is designed to submit the issue of "mitigation of damages' in gppropriate cases.
See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

5. This paragraph may be given a thetria court's discretion.
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5.13 ADEA - DISPARATE TREATMENT - NOMINAL DAMAGES
[Nomind damages normaly are not alowed in ADEA disparate trestment cases]
Committee Comments

Recoverable damagesin ADEA cases are limited to lost wages and benefits and inmost cases, it
will be undisputed that plaintiff has some actud damages. Although case law does not clearly authorize this
remedy inage discrimination cases, anomina damage ingructionmay be consdered in appropriate cases.
For example, if the plantiff was given sx months severance pay and failed to secure subsequent
employment during that period, the jury may find that an award of actua damageswould be inappropriate
because of the plaintiff's "fallure to mitigate.”

In an "age harassment" case where the plaintiff clams that he or she was transferred to a less
desirable position, but admitsthere was no loss in pay or benefits, the primary remedy at stake would be
an injunction returning the plaintiff to hisor her prior postion. Smilarly, in adischarge casesin which it is
undisputed that the plaintiff suffered no actua damages, because he or she was able to secure immediately
a better paying job, the primary remedy at stake would be reingtatement. Given the "equitable’ nature of
injunctive relief and reinstatement, these relatively rare cases should not betried to ajury since thereisno
dam for legd rdief. See generally EEOC v. Emory Univ., 47 Fair Empl. Prac. Cas. (BNA) 1770,
1771, 1998 WL 156247 a *2 (N.D. Ga. 1988); McLaren v. Emory Univ., 705 F. Supp. 563, 568
(N.D. Ga. 1988). Most casesthat alow nominal damagesjust assume they are permissble without much
discusson of theissue. Seee.g., Drezv. ER Squibb & Sons, Inc., 674 F. Supp. 1432, 1438 (D. Kan.
1987) (ADEA); Graefenhain v. Pabst Brewing Co., 670 F. Supp. 1415, 1416 (E.D. Wis. 1987)
(ADEA).

If nominal damages are submitted, the verdict form must permit the jury to make that finding.
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5.14 ADEA - DISPARATE TREATMENT - WILLFULNESS

If youfind infavor of plaintiff under Instruction ! then you must decide whether the conduct
of defendant was "willful." Y ou must find defendant's conduct waswillful if you find by the [(greater weight)
or (preponderance)]? of the evidence that, when defendant [discharged]® plantiff, defendant knew [the
discharge] wasinviolationof the federal law prohibiting age discrimination, or acted withrecklessdisregard
of thet law.

Committee Comments

The standard st forth in the ingtruction is congstent with that mandated by Hazen Paper Co. v.
Biggins, 507 U.S. 604 (1993). See also Spencer v. Suart Hall Co., Inc., 173 F.3d 1124 (8" Cir.
1999). For a discussion of the evidence necessary to jugtify a submission on the issue of wilfulness, see
Maschkav. Genuine PartsCo., 122 F.3d 566 (8" Cir. 1997) and Spencer v. Suart Hall Co., Inc., 173
F.3d 1124 (8™ Cir. 1999).

Noteson Use

1. Insert the number or title of the "essentid dements’ indruction here.

2. Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.

3. Thisingructionisdesigned for useinadischargecase. Ina“faluretohire" "falureto promote,”

or "demoction” case, or where the plaintiff resgned but clams he was "congructively discharged,” the
ingruction must be modified.
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5.15 ADEA - DISPARATE TREATMENT - VERDICT FORM
VERDICT
Note: Complete this form by writing in the names required by your verdict.

Onthe [age discrimination] * daim of plaintiff [ John Doe], [as submitted in Instruction 12, we
find in favor of

(Plaintiff John Doe) or (Defendant XY Z, Inc.)

Note: Complete the following paragraphs only if the above finding isin favor of plaintiff. If the
above finding is in favor of defendant, have your foreperson sgn and date this form
because you have completed your deliberation on thisclam.

Wefind plaintiff's damagesto be:

$ (stating the amount or, if none, write the word "none").2

Was defendant's conduct "willful" as that term is defined in Ingtruction *

Yes No
(Place an "X" in the gppropriate space.)

Foreperson
Dated:

Noteson Use
1. Thebracketed language should beinduded when the plaintiff submitsmultiplecdamstothejury.
2. The number or title of the "essentia eements' instruction should be inserted here.

3. This paragraph must be modified if the issue of nomina damagesis submitted. But see infra
Committee Comments, Model Ingtruction 5.13.

4. The number or title of the ingtruction defining "willfulness’ should be inserted here. Seeinfra
Mode Instruction 5.14.
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5.20 RACE DISCRIMINATION CASESUNDER 42 U.S.C. § 1981
I ntroductory Comment

Section 1981 of Title 42, United States Code, which prohibits race discrimination in the making
and enforcement of contracts, provides a cause of action for race discrimination in employment dlams.
Johnsonv. Railway Express Agency, Inc., 421 U.S. 454 (1975); seealso Swapshirev. Baer, 865 F.2d
948 (8th Cir. 1989). Race discrimination claimants oftenjoin dams under § 1981 withdams under Title
VI because § 1981, unlikeTitle V11, does not limit the recovery of compensatory and punitive damages.
If the plaintiff joins ajury-trigble claim under Title VIl with a§ 1981 dam, the Committee recommends
the use of the 5.01 series of ingructions and accompanying verdict form. Although thereis a digtinction
between Title VII and § 1981 in terms of the threshold for lighility, the 5.01 seriesof indructions will yied
al of the required findings for a § 1981 case.

InPattersonv. McLean Credit Union, 491 U.S. 164 (1989), the Supreme Court restricted the
applicability of 8 1981 inthe employment context to claims arising out of the formationof the employment
rel ationship--in other words, hiring clams and some typesof promotiondams. See Foster v. University
of Arkansas, 938 F.2d 111, 113 (8th Cir. 1991); Taggart v. Jefferson County Child Support
Enforcement Unit, 935 F.2d 947 (8th Cir. 1991). However, Patterson was legidatively overruled by
the Civil Rights Act of 1991, which expressy provides that discharge and harassment claims may be
brought under 8 1981. InFrayv. OmahaWorld Herald Co., 960 F.2d 1370 (8th Cir. 1992), the Eighth
Circuit held that section 101 of the 1991 amendments (overruling Patterson), did not apply retroactively
to cases pending at the time of thar enactment. See also Huey v. Sullivan, 971 F.2d 1362 (8th Cir.
1992) (holding that section 114 of the 1991 Act authorizinginterest on back pay, and section113 dlowing
shifting of expert witness fees, are not retroactive), cert. denied, 511 U.S. 1068 (1994).

Thefollowing ingructions are designed for use in al cases brought pursuant to 42 U.S.C. § 1981.
Inthe interests of smplicity and uniformity, the model instructionon the issue of liahility utilizesamativating-
factor/same-decison format for al cases. See Introductory Noteto Section 5. Nevertheless, if the trial
court believes it is appropriate to disinguish between a mixed motive case and a pretext case, Model
Ingtruction 5.91, infra, contains a sample pretext indruction. Moreover, if the trid court is inclined to
adhere to a pretext/mixed motive distinction but cannot determine how to categorize a particular case,
Model Ingtruction’5.92, infra, contains a set of specid interrogatories designed to dicit acomplete set of
findings for pog-trid anayss.
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521 42U.S.C. 81981 - RACE DISCRIMINATION - ESSENTIAL ELEMENTS
(Mixed Motive Case)*

Your verdict mugt be for plantiff [and against defendant |* [on plaintiff's race
discrimination daim)? if dl the following eements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant [failed to hire]* plaintiff; and

Second, plaintiff's race was amotivating factor® in defendant's decision.

However, your verdict mugt be for defendant if any of the above dements hasnot been proved by
the [(greater weight) or (preponderance)] of the evidence, or if it has been proved by the [(greater weight)
or (preponderance)] of the evidence that defendant would have decided not to [hire] plantiff regardiess
of [his’her] race.

Committee Comments

* For a pretext case, the format of Model Instruction 5.91, infra, is recommended.

To preval under section 1981, the plaintiff must establish intentiond race discrimination.
Swapshire v. Baer, 865 F.2d 948, 952 (8th Cir. 1989) (citing General Building Contractors Assn v.
Pennsylvania, 458 U.S. 375, 391 (1982)). Consstent with its gpproach in age discrimination cases, the
Committee recommends the use of amotivating-factor/same-decis oningtructionindl mixed mative section
1981 cases. Seeinfra Introductory Note to Section 5; Committee Comments, Model Instruction 5.11.
Under this approach, the jury must determine whether discrimination was a causal factor in the chalenged
employment decision, athough the risk of nonpersuasion on this issue ultimately rests with the defendant.

Noteson Use

1. Usethis phraseif there are multiple defendants.

2. The bracketed language should be inserted when the plaintiff submits more than one clam to
the jury.

3. Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.
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4. Thisindruction is desgned for use in a "fallure to hire" case. In a discharge or "fallure to
promote” case, the ingruction must be modified. In "constructive discharge” cases, see infra Model
Instruction 5.93.

5. TheCommittee believesthat the phrase"moativating factor" should be defined. Seeinfra Model
Instruction 5.96.
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522 42 U.S.C. §1981 - RACE DISCRIMINATION - ACTUAL DAMAGES

If you find in favor of plaintiff [under Instruction %, then you must award plaintiff such sum
asyou find by the [(grester weight) or (preponderance)]? of the evidencewill fairly and justly compensate
[him/her] for damages you find [he/she] sustained as adirect result of defendant's conduct asdescribed in
Ingtruction . Damages include wages or fringe benefits you find plaintiff would have earned in
[his’her] employment with defendant if [he/she] had not been discharged on (fill in date of discharge),
through the date of your verdict, minus the amount of earnings and benefits from other employment
received by plaintiff during that time]® Damages also may include [list damages supported by the
evidence] #

[Youaredsoingructed that plaintiff hasaduty under the law to "mitigate’ [higher] damages--that
iS, to exercise reasonable diligence under the circumstances to minimize [his’her] damages. Therefore, if
youfind by the [(greater weight) or (preponderance)] of the evidencethat plantiff failed to seek out or take
advantage of an opportunity that was reasonably available to [him/her], youmust reduce [hisher] damages
by the amount of the wages and fringe benefits plaintiff reasonably could have earned if [he/she] had sought
out or taken advantage of such an opportunity.]®

[Remember, throughout your ddiberations, you must not engage in any speculations, guess, or
conjecture and you must not award any damages by way of punishment or through sympathy.]®

Committee Comments

Thisingruction is designed to submit the standard back pay formula of lost wages and benefits
minus interimearningsand benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806, 808 (8th
Cir. 1982). Moreover, because § 1981 isopen-ended inthe types of damages which may be recovered,
thisingruction also permits the recovery of generd damagesfor pain, suffering, humiliation, and the like.
See Patterson v. McLean Credit Union, 491 U.S. 164, 182 n.4 (1989). Unlike Title VIl cases under
the Civil Rights Act of 1991, there isno "cap" on damages under section 1981.

In some cases, a discrimination plaintiff may be digible for front pay. Because front pay is
essentidly an equitable remedy “in lieu of” reinstatement, front pay is an issue for the court, not the jury.
Excel Corp. v. Bodey, 165F.3d 635 (8" Cir. 1999). SeeMacDiss v. Valmont Indus., 856 F.2d 1054,
1060 (8" Cir. 1988); Newhouse v. McCormick & Co., 110 F.3d 635, 641 (8" Cir. 1997) (front pay
isan isue for the court, not the jury, iNADEA cases). If thetrid court submitstheissue of front pay to the
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jury, the jury’ sdeterminationmay be binding. See Doyne v. Union Electric Co., 953 F.2d 447, 451 (8"
Cir. 1992) (ADEA case).

Thisingruction may be modified to articulate the types of interim earnings which should be offset
againg the plaintiff'sback pay. For example, severance pay and wagesfromother employment ordinarily
areoffsat againg aback pay award. SeeKrausev. Dresser Indus., 910 F.2d 674, 680 (10th Cir. 1990);
Cornettav. United States, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Farissv. Lynchburg Foundry, 769
F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Socid Security benefitsor pension benefits
ordinarily are not offset againgt aback pay award. See Doynev. Union Electric Co., 953 F.2d 447, 451
(8th Cir. 1992) (holding that pensionbenefitsare a " collateral source benefit"); Dreyer v. Arco Chemical
Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Socid Security and pension benefits not deductible), cert.
denied, 480 U.S. 906 (1987); Protosv. Volkswagen of America, Inc., 797 F.2d 129, 138-39 (3d Cir.)
(unemployment benefitsnot deductible), cert. denied, 479 U.S. 972 (1986); Rasimasv. Michigan Dep’t
of Mental Health, 714 F.2d 614, 626 (6th Cir. 1983) (same), cert. denied, 466 U.S. 950 (1984). But
cf. Blumv. Witco Chemical Corp., 829 F.2d 367, 374 (3d Cir. 1987) (pension benefits received asa
result of subsequent employment considered in offsetting damages award); Toledo v. Nobel-Sysco, Inc.,
892 F.2d 1481, 1493 (10th Cir. 1989) (deductibility of unemployment compensationiswithintrid court's
discretion), cert. denied, 495 U.S. 948 (1990); Hornv. DukeHomes, 755 F.2d 599, 607 n.12 (7th Cir.
1985) (same); EEOC v. Enterprise Assn Steanffitters Local No. 638, 542 F.2d 579, 592 (2d Cir.
1976) (same), cert. denied, 430 U.S. 911 (1977).

Thisingructionisdesigned to encompassasituationwhere the defendant asserts some independent
post-discharge reason--suchasa plant dosing or sweeping reductioninforce--why the plaintiff would have
been terminated in any event before trid. See, e.g., Cleverly v. Western Elec. Co., 450 F. Supp. 507
(W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Neverthdess, thetria court may give aseparate
indruction which submits thisissue in more direct terms.

Notes on Use
1. Insart the number or title of the "essentid ements’ ingruction here.
2. Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

3. When certain benefits, suchas employer-subsidized hedthinsurance benefits, are recoverable
under the evidence, this indruction may be modified to explain to the jury the manner inwhichrecovery for
those bendfits is to be calculated. Clamsfor lost benefits often present difficult issues as to the proper
measure of recovery. See Tolan v. Levi Strauss & Co., 867 F.2d 467, 470 (8th Cir. 1989) (discussing
different approaches). Some courts deny recovery for lost benefits unless the employee purchases
subdtitute coverage, in which case the measure of damages is the employee's out-of-pocket expenses.
Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981), overruled on other
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grounds, 860 F.2d 834 (7" Cir. 1988); Pearce v. Carrier Corp., 966 F.2d 958 (5thCir. 1992). Other
courts permit the recovery of the amount the employer would have paid as premiums on the employe€'s
behdf. Fariss, 769 F.2d a 964-65. The Committee expresses no view as to whichapproachisproper.
This indruction dso may be modified to exclude certain items which were mentioned during trid but are
not recoverable because of an insufficiency of evidence or as a matter of law.

4. In section 1981 cases, a prevailing plaintiff may recover damages for mental anguish, damage
to reputation, or other persond injuries. SeeWilmingtonv. J.I. Case Co., 793 F.2d 909, 921 (8th Cir.
1986). The specific dements of damages set forthin this indruction are Smilar to those found in the Civil
Rights Act of 1991. See42 U.S.C. § 1977A(b)(3). Seeinfra Mode Instruction 5.02 n.8.

5. Thisparagraph is designed to submit the issue of "mitigation of damages' in gppropriate cases.
See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

6. This paragraph may be given at the triad court's discretion.
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523 42U.S.C. §1981 - RACE DISCRIMINATION - NOMINAL DAMAGES

If you find in favor of plaintiff under Ingruction 1 but you find that plaintiff's damages have
no monetary vaue, thenyoumust returnaverdict for plaintiff inthe nomina amount of One Dollar ($1.00).2

Committee Comments

Most employment discrimination cases involve lost wages and benefits. 1n some cases, however,
the jury may be permitted to return a verdict for only nomina damages. For example, if the plaintiff was
given severance pay and was able to secure a better paying job, the evidence may not support an award
of back pay, but may support an award of compensatory damages. This indructionis designed to submit
the issue of nomina damages in gppropriate cases.

If nomina damages are submitted, the verdict form must contain aline where the jury can make
that finding.

An award of nomina damages can support a punitive damage award. See Goodwin v. Circuit
Court of &. Louis County, 729 F.2d 541, 548 (8th Cir. 1984) (8 1983 case).

Noteson Use
1. Insart the number or title of the "essentid dements’ indruction here.
2. One Dallar ($1.00) arguably is the required amount in cases in which nomind damages are
appropriate. Nomind damagesare appropriate when the jury is unable to place amonetary vaue on the
harmthat the plaintiff suffered from the violation of hisrights Cf. Cowansv. Wyrick, 862 F.2d 697 (8th

Cir. 1988) (in prisoner civil rights action, nomina damages are appropriate where the jury cannot place a
monetary vaue on the harm suffered by plantiff); Haley v. Wyrick, 740 F.2d 12 (8th Cir. 1984).
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524 42 U.S.C. §1981 - RACE DISCRIMINATION - PUNITIVE DAMAGES

In addition to actual damages, the law permits the jury under certain circumstancesto award the
injured person punitive damages in order to punishthe defendant for some extraordinary misconduct and
to serve as an example or warning to others not to engage in such conduct.

If youfind infavor of plaintiff and againgt defendant [name], [and if youfind by the [(greater weight)
or (preponderance)]* of the evidence that plaintiff's firing was motivated by evil motive or intent, or that
defendant was cdloudy indifferent to plaintiff'srights]* then, inadditionto any other damagesto whichyou
find plantiff entitled, you may, but are not required to, award plaintiff an additional amount as punitive
damages if you find it is appropriate to punish the defendant or deter the defendant and others from like
conduct in the future. Whether to award plaintiff punitive damages and the amount of those damages are
within your sound discretion.

[Y ou may assess punitive damages agang any or dl defendants or you may refuse to impose
punitivedamages. If punitive damages are assessed against morethan one defendant, the amounts assessed
againg such defendants may be the same or they may be different.]®

Committee Comments

Punitive damages are recoverable in section 1981 actions. Patterson v. McLean Credit Union,
491 U.S. 164, 182 n.4 (1989); Wilmington v. J.I. Case Co., 793 F.2d 909, 921-22 (8th Cir. 1986).
Seeinfra Modd Ingtruction 4.53, for additiona comments on punitive damages and factors that may be
considered.

Noteson Use
1. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.

2. Because afinding of lidbility necessarily entalls a finding of “intentiond discrimination,” see
Swapshire v. Baer, 865 F.2d 948, 952 (8th Cir. 1989), a substantid argument can be made that no
additiond finding should be required before the jury may cons der theissue of punitivedamages. See Smith
v. Wade, 461 U.S. 30 (1983). Nevertheless, the court may want to submit the bracketed language to
emphasize the extraordinary nature of punitive damages. See Sephensv. South Atlantic Canners, Inc.,
848 F.2d 484, 489-90 (4th Cir.) (indicating that not every section 1981 clam "cals for submisson of this
extraordinary remedy to the jury™), cert. denied, 488 U.S. 996 (1988). The optional language is derived
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fromSmithv. Wade. See also Jackson v. Pool Mortgage Co., 868 F.2d 1178, 1181 (10th Cir. 1989)
(punitive damages recoverable only if discrimination was "mdidious, willful, and [Sc] in grossdisregard of
[plantiff's rights"); Stephens, 848 F.2d at 489-90 (requiring malice, evil intent, or cdlous indifference);
Beauford v. Sstersof Mercy-Province, Inc., 816 F.2d 1104, 1108-09 (6th Cir.) (requiring mdice, evil
intent, or callous, reckless or egregious disregard of plaintiff'srights), cert. denied, 484 U.S. 913 (1987).

3. Usethislanguage if there are multiple defendants.
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525 42U.S.C. §1981 - RACE DISCRIMINATION - VERDICT FORM
VERDICT
Note: Complete this form by writing in the names required by your verdict.

Onthe [race discriminaion]* damof plaintiff [John Dog], as submitted in Instruction 2 we
find in favor of

(Plantiff Jane Doe) or (Defendant XYZ, Inc.)

Note: Complete the following paragraphs only if the above finding isin favor of plantiff. If the
above finding is in favor of defendant, have your foreperson Sgn and date this form
because you have completed your ddliberation on this clam.

We find plaintiff's damages as defined in Ingtruction 3to be:

$ (dtating the amount or, if none, writethe word "none")* (dtating the
amount, or if you find that plaintiff's damages have no monetary vaue, set forth a
nominal amount such as $1.00).°

We assess punitive damages againgt defendant (name), as submitted in Instruction S as
folows
$ (stating the amount or, if none, write the word "none”).
Foreperson
Dated:

Noteson Use
1. Thebracketed language should beincluded when the plaintiff submitsmultipleclamstothejury.
2. The number or title of the "essentid dements' ingtruction should be inserted here.

3. The number or title of the "actua damages' ingtruction should be inserted here.
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4. Usethisphraseif the jury has not been ingtructed on nomina damages.
5. Include this paragraph if the jury isingructed on nomind damages.

6. The number or title of the "punitive damages' ingtruction should be inserted here.
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5.30 DISCRIMINATION BY PUBLIC EMPLOYERSUNDER 42 U.S.C. § 1983
I ntroductory Comment

Discriminationdams against public employers are often brought under 42 U.S.C. § 1983 aswdl
asTitleVII. E.g., Tyler v. Hot Springs Sch. Dist. No. 6, 827 F.2d 1227 (8th Cir. 1987); Hervey v. City
of Little Rock, 787 F.2d 1223 (8th Cir. 1986). Section 1983 higtoricaly included three components
which Title VII did not contain: (1) the right to a jury trid; (2) the availability of generd damages for
humiliation, loss of reputation, and the like; and (3) the availahility of punitive damages againg individud
defendants. Although the Civil Rights Act of 1991 has diminated these differences, § 1983 daims will
reman diginctive in two respects. (1) 8 1983 does not require exhaustion of the EEOC adminidrative
process; and (2) § 1983 does not place a cap on compensatory and punitive damages. The theory of
lidbility in a 8 1983 discrimination claim is that discrimination on the bass of race, gender, or religion
condtitutesadeprivationof equal protectionand, thus, violatesthe FourteenthAmendment. TheCommittee
expresses no position on the issue of whether discrimination on the basis of age or disability iswithin the
purview of § 1983.

The following indructions are designed for use in al discrimination cases brought pursuant to 42
U.S.C. 8§1983. Intheinterests of smplicity and uniformity, the mode instruction on the issue of liability
utilizes a motivating-factor/same-decision format for al cases. See Introductory Note to Section 5.
Nevertheless, if thetria court believesit is gppropriate to distinguish between amixed motive case and a
pretext case, Model Ingtruction 5.91, infra, contains a sample pretext ingruction. Moreover, if the trid
court isinclined to adhere to a pretext/mixed motive distinctionbut cannot determine how to categorize a
particular case, Modd Instruction 5.92, infra, contains a set of specia interrogatoriesdesigned to dicit a
complete set of findings for pog-trid analysis.

108 5.30



Employment Cases -- Element and Damage I nstructions

531 42U.S.C. 81983 - ESSENTIAL ELEMENTS
(Mixed Motive Case)*

Your verdict must be for plaintiff [and against defendant |* [on plaintiff's (sex)?
discrimination daim)? if both of the following elements have been proved by the [(greater weight) or
(preponderance)]* of the evidence:

First, defendant [discharged]® plantiff; and

Second, plaintiff's (sex) was amotivating factor® in defendant's decision[; and

Third, defendant was acting under color of state law].”

However, your verdict must be for defendant if any of the above dements has not been proved by
the [(greater weight) or (preponderance)] of the evidence, or if it hasbeen proved by the [ (greater weight)
or (preponderance)] of the evidence that defendant would have [discharged] plantiff regardlessof [his/her]
(s=x).

Committee Comments

* For apretext case, the format of Modd Ingtruction 5.91, infra, is recommended.

To prevail onasection 1983 discriminationdam, the plaintiff must prove intentiona discrimination.
Washington v. Davis, 426 U.S. 229, 240 (1976). Thisintent to discriminate must be a causal factor in
the defendant'semployment decision. Tyler v. Hot Sorings School Dist. No. 6, 827 F.2d 1227, 1230-31
(8th Cir. 1987). Conggent with its gpproach in age discrimination and race discrimination cases, the
Committee recommends the use of a motivating-factor/same-decision ingtruction in § 1983 cases. See
infra Introductory Note to Section 5; Committee Comments, Modd Instructions 5.11, 5.21, infra; see
generally Mt. Healthy City School Dist. v. Doyle, 429 U.S. 274, 282-87 (1977).

Noteson Use

1. Usethis phraseif there are multiple defendants.

2. Thisingruction is designed for usein agender discrimination case. It must be modified if the
plantiff is daiming discrimination on the basis of race, religion, or other unlawful basis

3. The bracketed language should be inserted when the plaintiff submits more than one clam to
the jury.
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4. Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

5. Thisingructionisdesigned for useinadischargecase. Ina"falureto hire' "falureto promote,”
or "demotion" case, theingructionmust be modified. Wherethe plaintiff resgned but clamsacondructive
discharge,” thisingtruction should be modified. See infra Model Ingtruction 5.93.

6. The Committeebdievesthat the phrase"motivating factor" should bedefined. SeeinfraModel
Instruction 5.96.

7. Usethislanguage if the issue of whether the defendant was acting under color of sate law, a
prerequistetoadamunder 42 U.S.C. 8 1983. Typicdly, thiselement will be conceded by the defendarnt.
If S0, it need not be included in this ingtruction.
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5.32 42U.S.C. §1983 - ACTUAL DAMAGES

If youfind in favor of plaintiff under Ingtruction ! then you must award plaintiff suchsumas
you find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly compensate
plantiff for any actual damages you find plaintiff sustained as a direct result of defendant's conduct as
submitted in Instruction .® Actud damages include any wages or fringe benefits you find plaintiff
would have earned in [hisher] employment with defendant if [he/she] had not been discharged on [fill in
date of discharge], through the date of your verdict, minus the amount of earnings and benefitsfromother
employment received by plaintiff during that time* Actua damages also may include [list damages
supported by the evidence] .

[You are dso indructed that plaintiff has a duty under the law to "mitigate" his damages--that is,
to exercise reasonable diligence under the circumstances to minimize his damages. Therefore, if you find
by the [(greater weight) or (preponderance)] of the evidence that plantiff failed to seek out or take
advantage of an opportunity that was reasonably available to him, you mugt reduce his damages by the
amount he reasonably could have avoided if he had sought out or taken advantage of suchanopportunity.]®
[Remember, throughout your ddliberations, you must not engage in any speculation, guess, or conjecture
and you must not award any damages by way of punishment or through sympathy.]’

Committee Comments

Thisingruction is desgned to submit the standard back pay formula of lost wages and benefits
reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806,
808 (8thCir. 1982). Moreover, because § 1983 damages are not limited to back pay, theinstruction dso
permits the recovery of general damages for pain, suffering, humiliation, and the like.

In some cases, a discrimination plaintiff may be digible for front pay. Because front pay is
esentidly an equitable remedy “in lieu of” reingtatement, front pay is an issue for the court, not the jury.
Excel Corp. v. Bodey, 165 F.3d 635 (8" Cir. 1999). See MacDissi v. Valmont Indus., 856 F.2d 1054,
1060 (8" Cir. 1988); Newhouse v. McCormick & Co., 110 F.3d 635, 641 (8" Cir. 1997) (front pay
isan issue for the court, not the jury, iINADEA cases). If thetria court submitstheissue of front pay to the
jury, the jury’ sdeterminationmay be binding. See Doyne v. Union Electric Co., 953 F.2d 447, 451 (8"
Cir. 1992) (ADEA case).
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Thisingruction may be modified to articulate the types of interim earnings which should be offset
agang the plaintiff'sback pay. For example, severance pay and wagesfromother employment ordinarily
are offsat againg aback pay award. SeeKrausev. Dresser Indus., 910 F.2d 674, 680 (10th Cir. 1990);
Cornettav. United States, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Farissv. Lynchburg Foundry, 769
F.2d 958, 966 (4thCir. 1985). Unemployment compensation, Socid Security benefits or pension benefits
ordinarily are not offset against aback pay avard. See Doyne v. Union Elec. Co., 953 F.2d 447, 451
(8thCir. 1992) (holding that pension benefitsare a " collaterd source benefit"); Dreyer v. Arco Chem. Co.,
801 F.2d 651, 653 n.1 (3d Cir. 1986) (Socid Security and pension benefits not deductible); Protos v.
Volkswagen of America, Inc., 797 F.2d 129, 138-39 (3d Cir. 1986) (unemployment benefits not
deductible); Rasimas v. Michigan Dep’'t of Mental Health, 714 F.2d 614, 626 (6th Cir. 1983) (same).
But cf. Blum v. Witco Chem. Corp., 829 F.2d 367, 374 (3d Cir. 1987) (pensionbenefitsreceived as a
result of subsequent employment considered in offsetting damages award); Toledo v. Nobel-Sysco, Inc.,
892 F.2d 1481, 1493 (10th Cir. 1989) (deductibility of unemployment compensationiswithintrid court's
discretion); Hornv. DukeHomes, 755 F.2d 599, 607 n.12 (7th Cir. 1985) (same); EEOC v. Enterprise
Assn Seamfitters Local No. 638, 542 F.2d 579, 592 (2d Cir. 1976) (same).

Thisingructionis designed to encompassasituationwherethe defendant asserts some independent
post-discharge reason--such as aplant dosng or sweeping reductioninforce--why the plaintiff would have
been terminated in any event beforetrid. See, e.g., Cleverly v. Western Elec. Co., 450 F. Supp. 507
(W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, the trid court may give aseparate
indruction which submits this issue in more direct terms.

Notes on Use
1. Insert the number or title of the "essentid dements’ ingtruction here.
2. Select the bracketed language which corresponds to the burden-of-proof instruction given.

3. When certain benefits, such as employer-subsidized hedlth insurance benefits, are recoverable
under the evidence, this ingtructionmay be modified to explain to the jury the manner inwhichrecovery for
those bendfits is to be caculated. Clams for lost benefits often present difficult issues as to the proper
measure of recovery. SeeTolanv. Levi Strauss & Co., 867 F.2d 467, 470 (8th Cir. 1989) (discussing
different approaches). Some courts deny recovery for lost benefits unless the employee purchases
subgtitute coverage, in which case the measure of damages is the employee's out-of-pocket expenses.
Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981); Pearcev. Carrier Corp.,
966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the amount the employer would have
paid as premiums on the employeeshbehdf. Farissv. Lynchburg Foundry, 769 F.2d 958, 964-65 (4th
Cir. 1985). The Committee expresses no view asto which gpproach isproper. Thisinstruction aso may
be modified to exclude certain items which were mentioned during tria but are not recoverable because
of aninaufficiency of evidence or as a matter of law.
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4. This sentence should be used to guide the jury in caculating the plaintiff's economic damages.
In section 1983 cases, however, aprevalling plaintiff may recover actual damages for emotiond distress
and other persona injuries. See Carey v. Piphus, 435 U.S. 247 (1978).

5. In section 1983 cases, aprevailing plaintiff may recover damages for mental anguish and other
persond injuries. The specific dements of damages that may be st forth in thisingruction are Smilar to
those found in the Civil RightsAct of 1991. See42 U.S.C. § 1981a(b)(3). Seeinfra Modd Ingtructions
5.02n.8, and 4.51.

6. Thisparagraph is designed to submit the issue of "mitigationof damages' inappropriate cases.
See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

7. This paragraph may be given at thetriad court's discretion.
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533 42U.S.C. §1983- NOMINAL DAMAGES

If you find in favor of plaintiff under Ingruction 1 but you find that plaintiff's damages have
no monetary vaue, thenyoumust returnaverdict for plaintiff inthe nomina amount of One Dollar ($1.00).2

Committee Comments

Most employment discrimination cases involve lost wages and benefits. Nevertheless, anomind
damage ingructionshould be giveninappropriate cases, such aswherea plantiff daming a discriminatory
harassment did not sustain any loss of earnings. Goodwin v. Circuit Court of St. Louis County, 729
F.2d 541, 542-43, 548 (8th Cir. 1984).

An award of nomina damages can support a punitive damage avard. See Goodwin, 729 F.2d
at 548.

If nomina damages are submitted, the verdict form must contain a line where the jury can make
that finding.

Noteson Use
1. Insert the number or title of the "essentid dements’ ingtruction here.
2. One Dollar ($1.00) arguably is the required amount in cases in which nomina dameges are
appropriate. Nomina damages are gppropriate when the jury is unable to place a monetary vaue on the
harm that the plaintiff suffered from the violation of hisrights. Cf. Cowansv. WArick, 862 F.2d 697 (8th

Cir. 1988) (in prisoner avil rightsaction, nomina damages are appropriate where the jury cannot place a
monetary vaue on the harm suffered by plaintiff); Haley v. WArick, 740 F.2d 12 (8th Cir. 1984).
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5.34 42U.S.C. §1983 - PUNITIVE DAMAGES

In addition to actual damages, the law permits the jury under certain circumstancesto award the
injured person punitive damagesin order to punishthe defendant* for some extraordinary misconduct and
to serve as an example or warning to others not to engage in such conduct.

If youfind infavor of plaintiff and againgt defendant (name), [and if youfind by the [(greater weight)
or (preponderance)]? of the evidence that plaintiff's firing was motivated by evil motive or intent, or that
defendant was caloudy indifferent to plaintiff's rights],® then in addition to any damages to which you find
plantiff entitled, youmay, but are not required to, award plaintiff an additiona amount as punitive damages
if you find it is gppropriate to punish the defendant or to deter defendant and others from like conduct in
the future. Whether to award plaintiff punitive damages, and the amount of those damages are within your
discretion.

[Y ou may assess punitive damages agang any or dl defendants or you may refuse to impose
punitivedamages. If punitive damages are assessed against morethan one defendant, the amounts assessed
such defendants may be the same or they may be different.]*

Committee Comments
Punitive damages are recoverable under42U.S.C. §1983. Smithv. Wade, 461 U.S. 30 (1983).
Noteson Use
1. Public entities, such as cities, cannot be sued for punitive damages under section 1983. City
of Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981). Consequently, thetarget of apunitive damage
clam must be an individua defendant, sued in hisindividua capacity.
2. Select the bracketed language that corresponds to the burden-of-proof instruction given.

3. Seeinfra Modd Instruction 5.24 n.2.

4. Thebracketed languageisavailablefor useif punitive damage clamsare submitted against more
than one defendant.
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5.35 42U.S.C. §1983- VERDICT FORM
VERDICT
Note: Complete this form by writing in the names required by your verdict.

Onthe[(sex)* discrimination]? daim of plaintiff [John Doe], as submitted in Instruction 3 we
find in favor of

(Plantiff John Doe) or (Defendant Sam Smith)

Note: Complete the following paragraphs only if the above finding isin favor of plantiff. If the
above finding is in favor of defendant, have your foreperson Sgn and date this form
because you have completed your ddliberation on this clam.

Wefind plaintiff's (name) damages as defined in Ingruction 410 be:
$ (stating the amount or, if none, writethe word "none’)°® (stating the
amount, or if you find that plaintiff'sdamages have no monetary vaue, set forth a
nomina amount such as $1.00).°

We assess punitive damages againg defendant (name), as submitted in Instruction ,/ as
folows
$ (stating the amount or, if none, write the word "none”).
Foreperson
Dated:

Noteson Use

1. Thisverdict formisdesigned for usein agender discrimination dam. 1t must be modified if the
plantiff isdaming a different form of discrimination.

2. Thebracketed language should beincluded when the plaintiff submitsmultipleclamstothejury.
3. The number or title of the "essentid dements’ ingtruction should be inserted here.
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4. The number or title of the "actual damages’ ingtruction should be inserted here.
5. Usethis phraseif the jury has not been ingtructed on nomina damages.
6. Include this paragraph if the jury isingtructed on nomina damages.

7. The number or title of the "punitive damages' ingtruction should be inserted here.
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540 SEXUAL HARASSMENT CASES
UNDER TITLE VII OF THE CIVIL RIGHTSACT OF 1964,
ASAMENDED BY THE CIVIL RIGHTSACT OF 1991
I ntroductory Comment

The following indructions are designed for use in sexud harassment cases under Title VI of the
Civil Rights Act of 1964, as amended by the Civil Rights Act of 1991. In Meritor Savings Bank v.
Vinson, 477 U.S. 57, 65 (1986), the United States Supreme Court held that sexua harassment is“aform
of sex discrimination prohibited by Title VII.” More recently, the Supreme Court addressed the
requirements of a sexua harassment clam, see Harrisv. Forklift Sys,, Inc., 510 U.S. 17 (1993), ruled
that same-sex sexua harassment is actionable under Title V1, see Oncalev. Sundowner OffshoreServs.,
Inc., 523 U.S. 75 (1998), and daified the standards governing an employer'sliability in sexua harassment
cases, see Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998) and Faragher v. City of Boca Raton,
524 U.S. 775 (1998).

According to guiddines promulgated by the Equal Employment Opportunity Commisson(EEOC),
sexua harassment includes “[u] nwel come sexud advances, requestsfor sexud favors, and other verbal or
physica conduct of asexud nature” 29 C.F.R. 8 1604.11(a). Two theories of sexual harassment have
been recognized by the courts-* quid pro quo” and “hodile work environment” harassment. Those cases
in which the plaintiff clams that a tangible employment action resulted from a refusd to submit to a
supervisor's sexua demands are generdly referred to as* quid pro quo” cases, as distinguished fromcases
based on *bothersome attentions or sexud remarks thet are sufficently severe or pervasive to create a
hostile work environment.” See Burlington Indus., 524 U.S. at 751.

Although the Supreme Court has recently stated that the “quid pro quo” and “hostile work
environment” labels are no longer controlling for purposes of establishing employer liahility, the terms-to
the extent they illudrate the distinction between cases involving athreat which is carried out and offensive
conduct in genera--are relevant when there is a threshold question whether a plaintiff can prove
discrimination in violation of Title VII. See Burlington Indus., 524 U.S. at 753; accord Newton v.
Cadwell Lab., 156 F.3d 880, 883 (8th Cir. 1998) (recognizing Supreme Court's statement that “quid pro
quo” and “hostile work environment” labels are no longer controlling for purposes of establishing employer
lichility).

In Faragher and Burlington Industries, the Supreme Court held that employers are vicarioudy
lidhle for the discriminatory actions of ther supervisory personnel.  Faragher, 524 U.S. at 777-78;
Burlington Indus., 524 U.S. at 744; accord Rorie v. United Parcel Serv., Inc., 151 F.3d 757, 762 (8"
Cir. 1998) (dting Faragher and Burlington Industries). It is not necessary that those at the highest
executive leves recaive actua notice before an employer is liable for sexua harassment. To establish
lidhility, however, the Supreme Court differentiated between casesinwhichanemployeesuffersanadverse
“tangible employment action” asaresult of the supervisor's sexud harassment and those cases in which an
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employee does not suffer a tangible employment action, but suffers the intangible harm flowing from the
indignity and humiliation of sexua harassment. See Newton, 156 F.3d at 883 (recognizing distinction
between cases in which sexuad harassment results in a tangible employment action and cases in which no
tangible employment action occurs).

When an employee suffers a tangible employment action resulting from a supervisor's sexua
harassment, the employer's ligbility is established by proof of sexua harassment and the resulting adverse
tangible employment action taken by the supervisor. See Faragher, 524 U.S. at 805-07; Burlington
Indus., 524 U.S. at 763. Seealso Newton, 156 F.3d at 883. No affirmative defenseis available to the
employer in those cases. See Phillipsv. Taco Bdll Corp., 156 F.3d 884, 889 n.6 (8th Cir. 1998) (citing
Faragher, 524 U.S. 775; Burlington Indus., 524 U.S. at 763).

In cases where no tangible employment action has been taken by the supervisor, the defending
employer may interpose an afirmetive defense to defeat lidbility or damages. That affirmative defense
“comprises two necessary dements (a) that the employer exercised reasonable care to prevent and
correct promptly any sexudly harassng behavior, and (b) that the plaintiff employee unreasonably faled
to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm
otherwise” Faragher, 524 U.S. at 807; Burlington Indus., 524 U.S. a 763. See also Taco Bdll, 156
F.3d at 887-88 (quoting Faragher and Burlington Industries); Rorie, 151 F.3d at 762 (quoting same).

Whether anindividud isa " supervisor” for purposesof andyzing vicarious liability under Faragher
and Burlington Industries may be acontested issue. Compare Whitmore v. O'Connor Management,
Inc., 156 F.3d 796, 800 (8th Cir. 1998) (lead person was “demongtratively not a part of [defendant's]
management”) withid., 156 F.3d a 801 (J. Gibson, J., dissenting) (lead person was defendant's* agent”
for purposes of reporting complaints and deposition testimony showed that lead person had supervisory
authority over plaintiff and aleged harass).

In light of the new guidance from the Supreme Court, the Committee has drafted instructions for
useinthreetypesof cases. (1) those casesin whichthe plantiff aleges that he or she suffered atangible
employment actionresulting from arefusa to submit to a supervisor's sexud demands(Model Ingtruction
5.41, infra); (2) those casesinwhich the plaintiff did not suffer any tangible employment action, but daims
that he or she was subjected to sexual harassment by a supervisor sufficiently severe or pervasve to create
a hodtile working environment (Moddl Instruction 5.42, infra); and (3) those casesin which the plantiff
did not suffer any tangible employment action, but dams that he or she was subjected to sexua harassment
by non-supervisors aufficiently severe or pervasive to create a hostile working environment (Model
Instruction 5.43, infra).
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541 SEXUAL HARASSMENT -- ESSENTIAL ELEMENTS
(By Supervisor With Tangible Employment Action)

Your verdict must be for plaintiff [and against defendant ~ ]* on plaintiff's daim of sexud
harassment if dl of the following elements have been proved by the [(greaster weight) (preponderance)]?
of the evidence:

First, plaintiff was subjected to (describe aleged conduct giving rise to plaintiff's daim)®; and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [(sex) (gender)]®; and

Fourth, defendant (specify action(s) taken with respect to plaintiff)®; and

Fifth, plaintiff's [(rejectionaf) (failureto submit to)]” such conduct was a mativating factor® inthe
decision to (specify action(s) taken with respect to plaintiff).

If any of the above dements has not been proved by the [(greater weight) (preponderance)] of the
evidence, your verdict must be for the defendant and you need not proceed further in considering this

dam.®
Committee Comments

Thisingruction is desgned for use in sexua harassment cases wherethe plaintiff allegesthat he or
she auffered a tangible employment action resulting from a refusal to submit to a supervisor's sexud
demands. When aplaintiff provesthat a tangible employment action resulted from arefusd to submit to
asupervisor's sexua demands, he or she establishesthat the employment deci sionitsdf congtitutesachange
in the terms or conditions of employment that is actionable under Title VII. Burlington Indus., Inc. v.
Ellerth, 524 U.S. 742, 753 (1998). These cases (i.e., cases based on threats which are carried out) are
“referred to oftenas quid pro quo cases, as distinct frombothersome attentions or sexud remarks that are
aufficiently severe or pervasive to creete a hogtile work environment.” 1d. at 750.

The“Unwecome’ Reguirement

Insexua harassment cases, the offending conduct must be “unwelcome” Meritor Savings Bank
v. Vinson, 477 U.S. 57, 68 (1986). Inthe Eighth Circuit, “conduct must be 'unwelcome' in the sensethat
the employeedid not solicit or inviteit, and the employee regarded the conduct as undesirable or offensve.”
Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986); see also Burns v. McGregor Elec.
Indus., Inc. [Burns1], 955 F.2d 559, 565 (8th Cir. 1992). In the typical quid pro quo case, where the
plaintiff asserts a causa connection between a refusal to submit to sexua advances and a tangible
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employment action, the * unwelcome’ requirement will bemet if the jury findsthat the plantiff infact refused
to submit to a supervisor's sexud advances. However, if the court dlows a plantiff to pursue aquid pro
guo dam despite his or her submission to the supervisor's sexud advances, the “ unwelcome’ dement is
likely to be disputed and must be included.

Conduct Based on Sex

In generd, the plaintiff must establish that harassment was “based onsex” inorder to prevall on a
sexud harassment daim. See, e.g., Burnsv. McGregor Elec. Indus., Inc. [Burnsll], 989 F.2d 959, 964
(8thCir. 1993). Becausequid pro quo harassment involves behavior that issexud in nature, theretypicaly
will not be a dispute asto whether the objectionable behavior was based onsex. Asthe Eighth Circuit has
Stated, “sexud behavior directed at awomanraisesthe inferencethat the harassment isbased on her sex.”
Burns |, 955 F.2d 559, 564 (8th Cir. 1992).

The Supreme Court has ruled that same-sex sexud harassment is actionable under Title VII. See
Oncalev. Sundowner Offshore Servs,, Inc., 523 U.S.75 (1998); accord Kinman v. Omaha Pub. Sch.
Dist., 94 F.3d 463 (8th Cir. 1996); Quick v. Donaldson Co., 90 F.3d 1372 (8th Cir. 1996).

Employer Liahility

As noted in the Introductory Comment, the Supreme Court has recently held that an employer is
“vicarioudy liable’ when its supervisor's discriminatory act results in a tangible employment action.
Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 762 (1998) (*A tangible employment action taken by
the supervisor becomes for Title VII purposes the act of the employer.”). No affirmative defense is
availableissuch cases. 1d. at 763.

Tangible Employment Action

According to the Supreme Court, a “tangible employment action” for purposes of the vicarious
lidhility issue means “a sgnificant change in employment status, such as hiring, firing, falling to promote,
resssgnment with sgnificantly different responghilities, or a decison causng a sgnificant change in
benefits” Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761 (1998) (citations omitted). In most
cases, atangible employment action “inflicts direct economic harm.” Id. at 762.

Noteson Use

1. Usethis phraseif there are multiple defendants.

2. Select the bracketed language that corresponds to the burden-of-proof instruction given.
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3. The conduct or conditions forming the basis for the plaintiff's sexud harassment clam (eg.,
requestsfor sexud relations by his or her supervisor) should be described here. Excessvedetall isneither
necessary nor desirable and may be interpreted by the appellate court as a comment onthe evidence. See
Caviness v. Nucor-Yamato Seel Co., 105 F.3d 1216 (8th Cir. 1997). It is appropriate to focus the
jury's atention on the essentid or ultimate facts which plaintiff contends condtitutes the conditions which
makethe environment hogtile. Open-ended words such as* etc.” should be avoided. Commenting onthe
evidence, for example, by tdling the jury that certain evidence should be considered with caution, or
suggesting the judge does believe or does not believe, or is skeptical about some evidence isinadvisable.
A brief liging of the essentid facts or circumstances which plaintiff must prove is not normally deemed to
be acomment onthe evidence. Placing undue emphasis on a particular theory of plaintiff's or defendant's
case should aso be avoided. See Tyler v. Hot Springs Sch. Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir.
1987).

4. If the court wants to define this term, the following should be consdered: “Conduct is
‘unwelcomé if the plaintiff did not solicit or invite the conduct and regarded the conduct as undesirable or
offengve” Thisddfinitionistakenfrom Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986).

5. Because quid pro quo harassment usudly involves conduct that is dearly sexud in nature, this
element ordinarily may be omitted from the ingruction.

6. Insert the gppropriate language depending on the nature of the case (e.g., “discharged,” “falled
to hire” “faled to promote,” or “demoted”’). Where the plaintiff resigned but claims a “constructive
discharge,” thisingruction should be modified. Seeinfra Modd Instruction 5.93.

7. Thisingructionisdesigned for usein sexua harassment cases wherethe plaintiff alegesthat he
or she suffered a tangible employment action resulting from a refusal to submit to a supervisor's sexua
demands. If the plaintiff submitted to the supervisor's sexud advances, and the court dlows the plaintiff
to pursue such a dam under this ingruction rather than requiring plaintiff to submit such a dam under
Model Ingruction 5.42, infra, thisingruction must be modified or, dternatively, the trid court may use
gpecid interrogatories to build arecord on dl of the potentidly dispostiveissues. See, e.g., Karibian v.
Columbia University, 14 F.3d 773, 778 (2d Cir.), cert. denied, 512 U.S. 1213 (1994).

8. The Committee recommends that the definition of “motivating factor” set forth in Modd
Instruction 5.96, infra, be given.

9. Becausethisingruction is designed for use in cases in which tangible employment action has
been taken, plaintiff's dam may be analyzed under the “moativating factor/same decison” format used in
other Title VII cases. Seeinfra Modd Instruction 5.01A. For damages ingtructions and averdict form,
Modd Instructions 5.02 through 5.05, infra, may be used.

122 541



Employment Cases -- Element and Damage I nstructions

542 SEXUAL HARASSMENT -- ESSENTIAL ELEMENTS
(By Supervisor With No Tangible Employment Action)

Your verdict must be for plaintiff [and against defendant ~ ]* on plaintiff's daim of sexud
harassment if dl of the following elements have been proved by the [(greaster weight) (preponderance)]?
of the evidence:

First, plantiff was subjected to (describe dleged conduct or conditions giving rise to plantiff's
dam)?; and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [(sex) (gender)]®; and

Fourth, such conduct was sufficiently severe or pervasive that a reasonable person in plaintiff's
position would find plaintiff's work environment to be [(hostile) (abusive)]®; and

Fifth, at the time such conduct occurred and as aresult of such conduct, plaintiff believed [(his)
(her)] work environment to be [(hostile) (abusive)].

If any of the above dementshasnot been proved by the [(greater weight) (preponderance)] of the
evidence, [or if defendant is entitled to a verdict under Indtruction _,]” your verdict must be for the
defendant and you need not proceed further in consdering this claim.

Committee Comments

Thisingruction is designed for use in sexud harassment cases where the plaintiff did not suffer any
“tangible’” employment actionsuchas discharge or demotion, but rather suffered “intangible’ harm flowing
from a supervisor's sexud harassment that is “aufficently severe or pervasve to create a hostile work
environment.” See Burlington Indus., Inc. v. Ellerth, 524 U.S. 742,751 (1998).

Itisimpossble to compile an exhaudtive ligt of the types of conduct that may give rise to ahodtile
environment sexual harassment dam under Title VII. Some examples of this kind of conduct include:
verbal abuse of a sexud nature; grgphic verbal commentaries about an individua's body, sexual prowess,
or sexud deficiencies; sexudly degrading or vulgar words to describe anindividud; pinching, groping, and
fondling; suggestive, insulting, or obscene comments or gestures, the display in the workplace of sexudly
suggestive objects, pictures, postersor cartoons; asking questions about sexud conduct; and unwelcome
sexud advances. See Harrisv. Forklift Sys., Inc., 510 U.S. 17 (1993); Meritor Savings Bank v.
Vinson, 477 U.S. 57 (1986); Stacks v. Southwestern Bell Yellow Pages, Inc., 27 F.3d 1316 (8th Cir.
1994); Hukkanen v. International Union of Operating Eng'rs Local No. 101, 3 F.3d 281 (8th Cir.
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1993); Burns v. McGregor Elec. Indus., Inc. [Burns [1], 989 F.2d 959 (8th Cir. 1993); Burns v.
McGregor Elec. Indus,, Inc. [Burnsl], 955 F.2d 559 (8th Cir. 1992); Jonesv. Wesco Invs,, Inc., 846
F.2d 1154 (8th Cir. 1988); Hall v. Gus Constr. Co., 842 F.2d 1010 (8th Cir. 1988).

Conduct Based on Sex or Gender

Ingenerd, the plaintiff must establishthat the aleged offensve conduct was* basedonsex.” Burns
I1,989 F.2d at 964. Despiteitsapparent smplicity, thisrequirement raisesahost of interestingissues. For
example, in an higoricaly mae-dominated work environment, it may be commonplace to have sexudly
suggestive calendars on display and provocative banter anong the mae employees. Whilethe continuation
of this conduct may not be directed at a new femae employee, it nevertheess may be actionable on the
theory that sexua behavior at work raisesaninference of discriminationagaing women. See Burnsl, 955
F.2d a 564; see also Sacks v. Southwestern Bell, 27 F.3d 1316 (8th Cir. 1994) (sexual conduct
directed by mae employees toward women other than the plaintiff was consdered part of a hostile work
environment).

The Eighth Circuit dso has indicated that conduct which isnot sexud in nature but is directed at
awoman because of her gender can form the basis of a hogtile environment clam. See, e.g., Gillmingv.
SmmonsIindus., 91 F.3d 1168, 1171 (8th Cir. 1996) (jury instructionneed not require afinding that acts
wereexplictly sexud in nature); Hall v. Gus Constr. Co., 842 F.2d 1010, 1014 (8th Cir. 1988) (cdling
afemde employee*herpes’ and urinating in her gastank, athough not conduct of an explicit sexua nature,
was properly consdered in determining if a hostile work environment existed); see also Stacks, 27 F.3d
at 1326 (differentia trestment based on gender in connection with disciplinary action supported afemae
employee'shogtile work environment clam); Shope v. Board of Sup’rs, 14 F.3d 596 (table), 1993 WL
525598 (4™ Cir. 1993) (table) (rude, disparaging, and “amost physically abusive’ conduct based on
gender supported a hogtile environment claim).

The Eighth Circuit has not directly addressed the issue of whether vulgar or abusive conduct that
is directed equdly toward men and women can condtitute a violation of Title VII. Because sexud
harassment is a variety of sex discrimination, Some courts have suggested that it is not a violaion of Title
VIl if amanager is equaly abusive to mae and femae employees. For example, in Rabidue v. Osceola
Refining Co., 805 F.2d 611, 620 (6th Cir. 1986), cert. denied, 481 U.S. 1041 (1987), abrogated on
other grounds, 510 U.S. 17 (1993), the court suggested that sexua harassment of dl employees by a
bisexua supervisor would not violate Title VII. Inasmilar vein, the didtrict court in Kopp v. Samaritan
Health System, Inc., 13 F.3d 264 (8th Cir. 1993), granted the employer'smotionfor summary judgment
onthe theory that the offending supervisor was abusive toward al employees. Although the Eighth Circuit
reversed because the plantiff had offered evidence that the abuse directed toward female employeeswas
morefrequent and more severe than the abuse directed at mae employees, Kopp suggeststhat the “ equal
opportunity harassment” defense can present a question of fact for the jury. But see Chiapuziov. BLT
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Operating Corp., 826 F. Supp. 1334 (D. Wyo. 1993) (holding that "equa opportunity harassment” of
employees of both genders can violate Title VII).

The Supreme Court has ruled that same-sex sexua harassment isactionable under Title VII. See
Oncalev. Sundowner Offshore Servs.,, Inc., 523 U.S. 75 (1998); accord Kinman v. Omaha Pub. Sch.
Dist., 94 F.3d 463 (8th Cir. 1996); Quick v. Donaldson Co., 90 F.3d 1372 (8th Cir. 1996).

Hodile or Abugve Environment

In order for hogtile environment harassment to be actionable, it must be “so 'severe or pervasive
as to 'dter the conditions of [the victim's] employment and create an abusive working environment.”
Faragher v. City of Boca Raton, 524 U.S. 775, 786 (1998) (quoting Meritor Savings Bank v. Vinson,
477 U.S. at 67 (quoting Henson v. City of Dundee, 682 F.2d 897, 904 (11th Cir. 1982))); accord
Partonv. GTE North, Inc., 971 F.2d 150, 154 (8th Cir. 1992); Burnsv. McGregor Elec. Indus., Inc.
[Burnsl], 955 F.2d 559, 564 (8th Cir. 1992); Staton v. Maries County, 868 F.2d 996, 998 (8th Cir.
1989); Minteer v. Auger, 844 F.2d 569 (8th Cir. 1988). In Moylan v. Maries County, 792 F.2d 746
(8th Cir. 1986), the court explained:

The harassment must be “sufficiently pervasive so as to ater the conditions of
employment and create an ausve working environment.” Henson v. City of Dundeg,
682 F.2d at 904. The plantiff must show a practice or pattern of harassment against her
or him; asngle incident or isolated incidents generdly will not be sufficent. The plaintiff
must generdly show that the harassment is sustained and non trivid.

Id. at 749-50; see Faragher, 524 U.S. a 788 (“*[S]imple teasing,” offhand comments, and isolated
incidents (unless extremely serious) will not amount to discriminatory changes in the 'terms and conditions
of employment.”) (citations omitted).

“[1Tn assessing the hodiility of an environment, a court must look to the totality of the circum-
dsances.” Stacks, 27 F.3d at 1327 (citationomitted). In Harrisv. Forklift Sys., Inc., 510 U.S. 17, 22
(1993), the Court hdd that a hodtile environment claim may be actionable without a showing that the
plantiff suffered psychologicd injury. In determining whether an environment is hogtile or abusive, the
relevant factorsinclude the frequency of the discriminatory conduct; its severity; whether it is physcaly
threstening or humiliting, or a mere offengve utterance; and whether it unreasonably interferes with an
employeeswork performance. Harris, 510 U.S. at 23. Seealso Faragher, 524 U.S. at 786 (reiterating
relevant factors st forth in Harris); accord Phillips v. Taco Bel Corp., 156 F.3d 884, 889 (8th Cir.
1998) (citing Harris).
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Objective and Subjective Requirement

InHarris, the Supreme Court explained that “a sexualy objectionable environment must be both
objectively and subjectively offendve, one that areasonable personwould find hodtile or abusive, and one
thet the victim in fact did perceivetobe s0.” Faragher, 524 U.S. at 787 (citing Harrisv. Forklift Sys.,
Inc., 510 U.S. 17, 21-22 (1993) (“[1]f the victim does not subjectively perceive the environment to be
abusive, the conduct has not actudly atered the conditions of the victim'semployment, and thereisno Title
VIl violaion.”)); accord Rorie v. United Parcel Serv., Inc., 151 F.3d 757, 761 (8th Cir. 1998).

Employer Lidility

As noted in the Introductory Comment, the Supreme Court has recently held that an employer is
“aubject to vicarious ligbility to a victimized employee for an actionable hostile environment created by a
supervisor withimmediate (or successively higher) authority over the employee” Burlington Indus., Inc.
v. Ellerth, 524 U.S. 742, 765 (1998). Unlike those cases in which the plaintiff suffers a tangible
employment action, however, in cases where no tangible employment action has been taken by the
supervisor, the employer may raise an afirmative defense to ligbility or damages. 1d. Seeinfra Model
Ingtruction 5.42(A) & Committee Comments.

Noteson Use
1. Usethis phraseif there are multiple defendants.
2. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.

3. The conduct or conditions forming the basisfor the plaintiff's sexua harassment daim should
be described here. Excessive detail is neither necessary nor desirable and may be interpreted by the
appdlate court as a comment on the evidence. See Caviness v. Nucor-Yamato Seel Co., 105 F.3d
1216 (8th Cir. 1997). It is appropriateto focus the jury's attentionon the essentia or ultimate facts which
plaintiff contends congtitutes the conditions whichmake the environment hogtile. Open-ended words such
as “etc.” should be avoided. Commenting on the evidence, for example, by tdling the jury that certain
evidence should be considered with caution, or suggesting the judge does believe or does not believe, or
is skeptical about some evidenceisinadvisable. A brief listing of the essentid factsor circumstanceswhich
plantiff must prove is not normdly deemed to be acomment onthe evidence. Placing undue emphasison
aparticular theory of plaintiff'sor defendant's case should also be avoided. See Tyler v. Hot Springs Sch.
Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir. 1987).

4. The term “unwelcome” may be of suchcommonusage that it need not be defined. If the court
wants to define this term, the following should be consdered: “Conduct is'unwecome if the plaintiff did
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not solicit or invite the conduct and regarded the conduct as undesirable or offengve” This definition is
taken from Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986).

5. Asnoted in the Committee Comments, there are anumber of subsidiary issueswhich can arise
in connection with the requirement that actionable harassment must be “based on sex.” If the dlegedly
offengve conduct clearly was directed at the plantiff because of hisor her gender, it is not necessary to
indudethiselement. However, if thereisadispute asto whether the offens ve conduct was discriminatory-
-for example, if the offending conduct may have been equdly abusive to both men and women or if men
and women participated equdly in creating a “raunchy workplace’--it may be necessary to modify this
element to properly frame the issue.

6. Select the word whichbest describes plantiff'stheory. Both words may be gppropriate. This
dement sets forth the “objective test” for a hogtile work environment. As discussed in the Committee
Comments, it isthe Committee's positionthat the appropriate perspective isthat of a“reasonable person.”
Inaddition, it may be appropriate to include the factors set forthinHarrisv. Forklift Sys., Inc., 510 U.S.
17, 23 (1993), and reiterated in Faragher v. City of Boca Raton, 524 U.S. 775, 786 (1998), to aid in
determining whether a plaintiff's work environment was hostile or abusive. For example:

In determining whether a reasonable personinthe plaintiff's circumstances would
find the plaintiff's work environment to be hodile or abusive, you must look at al the
circumgtances. The circumstances may include the frequency of the conduct complained
of; its saverity; whether it was physcaly threatening or humiliating, or merdly offensve;
whether it unreasonably interfered withthe plaintiff's work performance; and the effect on
plantiff's psychological wel-being. No single factor is required in order to find a work
environment hodtile or abusive.

7. Becausethisingruction is designed for cases in which no tangible employment actionistaken,
the defendant may defend againg ligbility or damages by proving an afirmative defense “ of reasonable
oversght and of the employee's unreasonable failure to take advantage of corrective opportunities.”
Nicholsv. American Nat'l Ins. Co., 154 F.3d 875, 887 (8th Cir. 1998) (citing Faragher, 524 U.S. at
807; Burlington Indus., 524 U.S. at 763). The bracketed language should be used when the defendant
is submitting the affirmetive defense. See infra Model Instruction 5.42(A).
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5.42(A) AFFIRMATIVE DEFENSE
(For Usein Cases With No Tangible Employment Action)

Your verdict must be for defendant on plaintiff's claim of sexud harassment if it has been proved
by the [greater weight) (preponderance)]* of the evidence that (a) defendant exercised reasonable careto
prevent and correct promptly any sexudly harassing behavior; and (b) that plaintiff unreasonably failed to
take advantage of (specify the preventive or corrective opportunities provided by defendant of which
plaintiff alegedly failed to take advantage or how plaintiff dlegedly failed to avoid harm otherwise).?

Committee Comments

Recently, the United States Supreme Court hdd that “[a]nemployer issubject to vicarious ligbility
to avictimized employee for an actionable hogtile environment created by [the employee's] supervisor.”
Roriev. United Parcel Serv., Inc., 151 F.3d 757, 762 (8th Cir. 1998) (quoting Burlington Indus., Inc.
v. Ellerth, 524 U.S. 742, 745 (1998); Faragher v. City of Boca Raton, 524 U.S. 775, 777 (1998)).
When*“no tangible employment action, suchas discharge, demotion, or undesirable reassgnment” istaken,
however, an employer may defend againg liability or damages “by proving an dfirmaive defense of
reasonable overdght and of the employee's unreasonable failure to take advantage of corrective
opportunities.” Nicholsv. AmericanNat'l Ins. Co., 154 F.3d 875, 887 (8th Cir. 1998) (citing Faragher,
524 U.S. at 807; Burlington Indus., 524 U.S. at 763)); accord Phillips v. Taco Bell Corp., 156 F.3d
884, 888 (8th Cir. 1998) (citing same); Newton v. Cadwell Laboratories, 156 F.3d 880, 883 (8th Cir.
1998) (ctingsame). Thelanguage of the affirmative defense is taken verbatim from the Supreme Court's
decisonsin Burlington Industries and Faragher.

Noteson Use
1. Sdect the bracketed language that corresponds to the burden-of-proof ingtruction given.

2. According to the Supreme Court, adefendant asserting this affirmative defense mugt prove not
only that it exercised reasonable careto prevent and correct promptly any sexudly harassing behavior, but
aso that “plantiff unreasonably failed to take advantage of any preventive or corrective opportunities
provided by defendant or to avoid harmotherwise.” Faragher, 524 U.S. at 807; Burlington Indus., 524
U.S. at 763. For purposes of ingructing the jury, however, the Committee recommendsthat the specific
preventive or corrective opportunities of which plaintiff dlegedly falled to take advantage or the particular
manner in which plaintiff dlegedly failed to avoid harm be identified.
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543 SEXUAL HARASSMENT-- ESSENTIAL ELEMENTS
(By Nonsupervisor With No Tangible Employment Action)

Your verdict must be for plaintiff [and against defendant ~ ]* on plaintiff's daim of sexud
harassment if dl of the following elements have been proved by the [(greaster weight) (preponderance)]?
of the evidence:

First, plantiff was subjected to (describe dleged conduct or conditions giving rise to plantiff's
dam)?; and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [(sex) (gender)]®; and

Fourth, such conduct was sufficiently severe or pervasive that a reasonable person in plaintiff's
position would find plaintiff's work environment to be [(hostile) (abusive)]®; and

Fifth, at the time such conduct occurred and as aresult of such conduct, plaintiff believed [(his)
(her)] work environment to be [(hostile) (abusive)]; and

Sixth, defendant knew or should have known of the (describe aleged conduct or conditions giving
riseto plantiff'sdam)’; and

Seventh, defendant failed to take prompt and appropriatecorrective actionto end the harassment.

If any of the above eements hasnot been proved by the [(greater weight) (preponderance)] of the
evidence, your verdict must be for the defendant and you need not proceed further in considering this

dam.®
Committee Comments

This indruction is designed for use in cases where the plaintiff did not suffer any tangible
employment action, but claimsthat he or she was subjected to sexual harassment by non-supervisors(as
opposed to supervisory personnel) sufficently severe or pervasiveto createa hodile working environment.
Insuchcases(i.e., cases not involving vicarious liability), “[€] mployeeshave some obligationto informtheir
employers, ether directly or otherwise, of behavior that they find objectionable before employer can be
hed responsble for faling to correct that behavior, a least ordinaily.” Whitmore v. O'Connor
Management, Inc., 156 F.3d 796, 800 (8th Cir. 1998) (decided after the Supreme Court's opinionsin
Burlington Industries and Faragher).
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Noteson Use
1. Usethis phraseif there are multiple defendants.
2. Select the bracketed language that corresponds to the burden-of-proof instruction given.

3. The conduct or conditions forming the basisfor the plaintiff's sexua harassment daim should
be described here. Excessive detal is neither necessary nor desirable and may be interpreted by the
appdlate court as a comment on the evidence. See Caviness v. Nucor-Yamato Seel Co., 105 F.3d
1216, 1222 (8th Cir. 1997). It is appropriate to focus the jury's attention onthe essentid or ultimate facts
whichplaintiff contends congtitutesthe conditions whichmake the environment hostile. Open-endedwords
suchas*etc.” should be avoided. Commenting on the evidence, for example, by telling thejury that certain
evidence should be considered with caution, or suggesting the judge does believe or does not believe, or
is skeptical about some evidenceisinadvisable. A brief listing of the essentid factsor circumstanceswhich
plantiff must prove is not normdly deemed to be acomment onthe evidence. Placing undue emphasis on
aparticular theory of plaintiff'sor defendant's case should also be avoided. See Tyler v. Hot Springs Sch.
Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir. 1987).

4. The term “unwelcome” may be of suchcommonusage that it need not be defined. If the court
wants to define this term, the following should be considered: “[Conduct is 'unwelcome] if the employee
did not soliat or invite it and the employee regarded the conduct as undesirable or offensive.” This
definition istaken from Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986).

5. Asnoted in the Committee Comments, there are anumber of subsidiary issueswhich can arise
in connection with the requirement that actionable harassment must be “based on sex.” If the dlegedly
offensive conduct clearly was directed at the plaintiff because of his or her gender, it is not necessary to
indudethiselement. However, if thereisadispute asto whether the offensive conduct was discriminatory-
-for example, if the offending conduct may have been equaly abusive to both men and women or if men
and women participated equdly in creating a “raunchy workplace’--it may be necessary to modify this
element to properly frame the issue.

6. Sdect the word which best describes plaintiff's theory. Both words may be appropriate. This
dement sets forth the “objective test” for a hodile work environment.  As discussed in the Committee
Comments, it isthe Committee's positionthat the appropriate perspective isthat of a“reasonable person.”
Inaddition, it may be appropriate to include the factors st forth in Harrisv. Forklift Sys., Inc., 510 U.S.
17, 23 (1993), and reiterated in Faragher v. City of Boca Raton, 524 U.S. 775, 786 (1998), to aid in
determining whether a plaintiff's work environment was hodtile or aousive. For example:
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In determining whether a reasonable personinthe plaintiff's circumstances would
find the plaintiff's work environment to be hostile or abusive, you must look at al the
circumgtances. The circumstances may include the frequency of the conduct complained
of; its saverity; whether it was physcaly threatening or humiliating, or merdly offensve;
whether it unreasonably interfered withthe plaintiff's work performance; and the effect on
plantiff's psychological wel-being. No single factor is required in order to find a work
environment hodtile or abusive.

7. Asnoted in the Committee Comments, there are generdly two requirements for establishing
employer liadility in sexud harassment cases where the plantiff dams harassment by hisor her coworkers
rather than by supervisory personnd: (1) the plaintiff must show that the employer knew or should have
known of the harassment; and (2) the plantiff must show that the employer faled to take appropriate action
to end the harassment. This dement satsforth the firgt haf of thetest. Asapracticd matter, it isunlikely
that the defendant will serioudy contest bothissues: if the employer clamsit never knew of the harassment,
the question of whether itsresponse was appropriate would be moot; conversdly, if the employer'sprimary
defenseisthat it took appropriate remedid action, the “knew or should have known” dement may be moot.

8. Asdiscussed inthe Introductory Comment, the Supreme Court's recent opinions with respect
to employer ligbility in sexud harassment cases address only those Stuations in which a supervisor (as
opposed to a non-supervisor) sexudly harassesa subordinate. In casesinwhichthe plaintiff aleges sexud
harassment by a non-supervisor, the issue of whether courtswill leave the burden on plaintiff to prove that
the defendant failed to take prompt and appropriate corrective action or whether courts will place the
burden on the defendant to prove an affirmative defense that it took prompt and appropriate corrective
action as in Faragher and Burlington Industries is an open question. See, e.g., Coates v. Sundor
Brands, Inc., 164 F.3d 1361, 1366 (11th Cir. 1999) (Barkett, concurring).

9. Becausethisingructionisdesigned for usein casesinwhichno tangible employment action has
beentaken, plantiff'sdaim should not beanayzed under the “ mativating factor/same decison” format used
in other Title VII cases. See Sacksv. Southwestern Bell, 27 F.3d 1316 (8thCir. 1994). For damages
indructions and averdict form, Model Instructions 5.02 through 5.05, infra, should be used inamodified
format. For a sample congructive discharge ingtruction, see infra Model Instruction 5.93.
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550 DISPARATE TREATMENT AND REASONABLE ACCOMMODATION CASES
UNDER THE AMERICANSWITH DISABILITIESACT (*ADA”)
(Employment Cases Only)

Introduction

The fallowing indructions are designed for use in disability cases under the Americans with
Disabilities Act (*ADA”), 42 U.S.C. 812101 et seq. The ADA was enacted July 26, 1990, and became
effective July 26, 1992. The purposes of the ADA are to provide a clear and comprehensive nationa
mandatefor the diminationof discriminationagaing individuads withdisabilitiesand to provideclear, srong,
consgtent, enforcesble standards addressing discrimination againg individuas with dissbilities. See 42
U.S.C. § 12101(b).

Some of the key issuesin those cases include whether anindividua hasa "disability” as defined in
the ADA; whether the individud is " otherwise qudified" for the pogition; whether the individua can perform
the "essentid functions' of the job withor without *reasonable accommodations'; and whether the employer
has provided “reasonable accommodations.” The ingtructions focus on many of these issues.

Theseindructions are not intended to cover cases withrespect to public accommodationsor public
services under the ADA. Rather, these ingtructions are intended to cover only those cases arisng under
the employment provisons of the ADA.

To establish a prima facie case under the ADA, an aggrieved employee must establish that he or
she has adisability asdefinedin42 U.S.C. § 12102(2); that he or sheis qudified to perform the essentia
functions of the job, with or without reasonable accommodation; and that he or she has suffered adverse
employment action because of his or her disability. Cravensv. Blue Cross & Blue Shield of Kansas
City, 214F.3d 1011, 1016 (8th Cir. 2000); Treanor v. MCI TelecommunicationsCorp., 200F.3d 570,
574 (8th Cir. 2000); Show v. Ridgeway Med. Ctr., 128 F.3d 1201, 1206 (8th Cir. 1997); Webb v.
Garelick Mfg. Co., 94 F.3d 484, 487 (8thCir. 1996); Pricev. S-B Power Tool, 75 F.3d 362, 365 (8th
Cir. 1996).

A “Disability” Under the ADA

Under the ADA, a“disability” isdefined as“ (A) aphysica or menta impairment that subgtantialy
limits one or more of the mgor life activities of suchindividud; (B) arecord of such an impairment; or (C)
being regarded as having such an impairment.” 42 U.S.C. § 12102(2); Fjellestad v. Pizza Hut of Am.,,
Inc., 188 F.3d 944, 948 (8th Cir. 1999); Show, 128 F.3d at 1206; Doanev. City of Omaha, 115 F.3d
624, 627 (8th Cir. 1997); Smith v. City of Des Moines, 99 F.3d 1466, 1474 (8th Cir. 1996).
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Although the ADA does not define the key phrases found in subsection (A) of 42 U.S.C. §
12102(2) (i.e., “phydcd or menta imparment,” “mgor life activity,” and “substantidly limits’), the
regulations implementing the ADA provide guidance on these issues.

“Physcd or Mental Impairment”

According to the regulations, a “physicd imparment” is any physological disorder or condition,
cosmetic disfigurement, or anatomica loss affecting one or more of the following body systems
neurologica, musculoskeletd, specia sense organs, respiratory (induding speech organs), cardiovascular,
reproductive, digestive, genito-urinary, hemic and lymphatic, skin and endocrine. 29 C.F.R. § 1630.2(h);
Otting v. J.C. Penney Co., 223 F.3d 704, 708 (8th Cir. 2000). A “mentd imparment” isany mentd
or psychologica disorder, suchas mentd retardation, organic brain syndrome, emotiona or mentd illness
and specific learning disabilities. 29 C.F.R. § 1630.2(h).

“Maor Life Activity’

The regulations define the term“mgjor life activity” as activitiesthat an average person can perform
with little or no difficulty, such as waking, speeking, breathing, performing manua tasks, seeing, hearing,
learning, caring for onesdlf, and working. 29 C.F.R. 8 1630.2(i); Otting, 223 F.3d at 710; Fjellestad,
188 F.3d at 948; Show, 128 F.3d at 1207 n.3; Doane, 115 F.3d at 627; Aucutt v. Sx FlagsOver Mid-
America, Inc., 85 F.3d 1311, 1319 (8th Cir. 1996); accord Shipley v. City of University City, 195
F.3d 1020, 1022 (8th Cir. 1999) (citing Bragdon v. Abbott, 524 U.S. 624, 638-39 (1998)). Sitting,
gtanding and reaching are dso considered mgjor life activities. Fjellestad, 188 F.3d at 948 (citing Hel fter
v. United Parcel Serv., Inc., 115 F.3d 613, 616 (8th Cir. 1997)). Seealso Land v. Baptist Med. Citr.,
164 F.3d 423, 424 (8th Cir. 1999) (eetingisamgjor life activity); Weber v. Srippit, Inc., 186 F.3d 907,
913-14 (8th Cir. 1999) (shoveling snow, gardening, mowing the lawn, playing tennis, walking up gairs,
fishing and hiking do not qudify as mgor life activities).

Although lifting is dso consdered amgor life activity, agenerd lifting restriction, without more, is
generdly insufficient to conditute a Sgnificant limitation on any mgor life activities See, e.g., Show, 128
F.3d at 1207 (“Whileliftingis noted under the regulations asamgor life activity, a generd lifting restriction
imposed by a physdan, without more, is insufficient to condiitute a disability within the meaning of the
ADA."); Helfter, 115 F.3d at 617 (evidence that imparment limits work-related activities such aslifting
does not demongtrate triable dispute regarding substantia limitationonmagjor life activity); Aucutt, 85 F.3d
at 1319 (twenty-five pound lifting restriction, without more, does not condtitute a Significant restriction on
ability to perform mgor life activities).

The Eighth Circuit has held that reproductionand caringfor othersare not mgor life activitiesunder

the ADA. SeeKraud v. lowa Methodist Center, 95 F.3d 674, 677 (8th Cir. 1996). But see Bragdon
v. Abbott, 524 U.S. 624, 637 (1998) (reproduction isamaor life activity for purposes of the ADA).
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*Subgtartialy Limiting”

Inorder for animparment to be considered “ subgstantialy limiting,” the individua must be (i) unable
to perform a mgor life activity that the average person in the general population can perform; or (ii)
sgnificantly restricted as to the condition, manner or duration under which an individua can perform a
maor life activity. 29 C.F.R. §1630.2(j)(1); Fjellestad, 188 F.3d at 948-49; Snhow, 128 F.3d at 1206
(8th Cir. 1997); Helfter, 115F.3d at 616. The United States Supreme Court has held that a physical or
mental impairment that is corrected by medication, the body’s own systems, or other measures does not
“subgtantidly limit” amgjor life activity. See Murphy v. United Parcel Serv., Inc., 527 U.S. 516 (1999);
Suttonv. United Air Lines, Inc., 527 U.S. 471 (1999); Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555
(1999); accord Spades v. City of Walnut Ridge, 186 F.3d 897, 899-900 (8th Cir. 1999) (aleged
disahility of depression did not subgtantidly limit any of plaintiff’s mgor life activities where plaintiff
conceded that resort to medicinesand counsding adlowed him to function without limitation). Cf. Otting
v. J.C. Penney Co., 223 F.3d 704, ___ (8th Cir. 2000) (plantiff's epilepsy substantidly limited one or
more mgor life activities where, despite surgery and medication, seizures were not under control at time
of discharge).

The following factors are rlevant in determining whether an individud is subgantidly limitedina
magor life activity: (i) the nature and severity of the impairment; (i) the durationor expected duration of the
imparment; and (iii) the permanent or long-term impact, or the expected permanent or long-term impact
of or resulting fromthe impairment. 29 C.F.R. 8 1630.2(j)(2); Otting, 223 F.3d at ___; Fjellestad, 188
F.3d at 949; Show, 128 F.3d at 1207; Helfter, 115 F.3d at 616; Aucutt, 85 F.3d at 1319.

Thus, temporary, non-chronic imparmentsof short durationwithlitleor no long-termor permanent
impact are usudly not disabilities. See Gutridge v. Clure, 153 F.3d 898, 901-02 (8th Cir. 1998) (citing
29 C.F.R. 8 1630 App., § 1630.2(j); Heintzelman v. Runyon, 120 F.3d 143, 145 (8th Cir. 1997)).

The inability to perform a sngle, particular job does not condtitute a substantia limitation in the
major life activity of working. Snow, 128 F.3d at 1206 (citing 29 C.F.R. § 1630.2(j)(3)(i)); Aucutt, 85
F.3d at 1319 (same); accord Fjellestad, 188 F.3d at 949 (“Finding that an individud is subgtantidly
limitedinhisor her ahility to work requires a showing that his or her overal employment opportunitiesare
limited.”). Rather, a person must show the impairment sgnificantly restricts his or her ability to perform
either aclass of jobsor abroad range of jobsinvarious classes as compared to the average person having
comparable training, skills, and ahilities. Snow, 128 F.3d at 1206-07 (citing 29 C.F.R. §1630.2())(3)());
Webb v. Garelick Mfg. Co., 94 F.3d 484, 487 (8th Cir. 1996) (same); accord Shipley, 195 F.3d at
1022-23 (citing Sutton, 119 S. Ct. at 2150-52); Fjellestad, 188 F.3d at 949.
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Knowledge of the Disahility

Unlike other discrimination cases, the protected characterigtic of the employee in a disability
discrimination case may not always be immediately obvious to the employer. Asthe Seventh Circuit has
stated, “It istrue that an employer will automaticaly know of many disabilities. For example, an employer
would know that a personinawhed chair, or withsome other obvious physicd limitation, had adisability.”
Hedberg v. Indiana Bell Tele. Co., 47 F.3d 928, 932 (7th Cir. 1995). Furthermore, it may betha some
symptoms are o obvioudy manifestations of an underlying disability thet it would be reasonable to infer
that an employer actualy knew of the disability (e.g., an employee who suffers frequent seizures at work
likely has some disahility). Id. at 934. Findly, an employer may actudly know of disahilities that are not
immediately obvious, such as when an employee asks for anaccommodationunder the ADA and submits
supporting medica documentation. Seeid. at 932.

Anemployer's mere knowledge of the disahility'seffects, far removed from the disahility itsdf and
with no obvious link to the disahility, is generdly insuffident to create ligbility. As one court has aptly
sated, “[t]he ADA does not require clairvoyance.” Seeid. at 934.

A number of recent Eighth Circuit decisons suggest that an employer must have actua knowledge
of an employee's disability before the employer may be exposedto lidhility. See, e.g., Miller v. National
Casualty Co., 61 F.3d 627, 629-30 (8th Cir. 1995) (employee' s complaints of stress insufficient to put
employer onnotice of any disability whenit had not been informed about a diagnosis of manic depression,;
to extent symptoms were known, they were not “ so obvioudy manifestations of an underlying disability that
it would be reasonable to infer that [her] employer actualy knew of the disability” (quoting Hedberg, 47
F.3d at 934)); Webbv. Mercy Hosp., 102 F.3d 958, 960 (8th Cir. 1996) (holding that the employer did
not violatethe ADA whenit discharged a nursewho had a history of hospitdizationfor depression because
there was no evidence that the employer knew of her diagnoss); Hopper v. Hallmark Cards, Inc., 87
F.3d 983, 990 (8th Cir. 1996) (upholding summary judgment for the employer where the plaintiff
conceded the severity of his disabling condition even though the employer had some awareness of the
plaintiff’s heath problems).

A “Qualified” Individual with a Disability

Inorder to be protected by the ADA, anindividua must be a“ qudified individud witha disgbility.”
To be aqudified individud, one must be able to perform the essential functions of the job with or without
reasonable accommodations. 42 U.S.C § 12111(8); see also Cravensv. Blue Cross & Blue Shield of
Kansas City, 214 F.3d 1011, 1016 (8th Cir. 2000) (determination of qudification involves two-fold
inquiry--whether the person meets the necessary prerequisites for the job, such as education, experience
and training, and whether the individud can perform the essentid job functions with or without reasonable
accommodeation); Treanor v. MCI Telecommunications Corp., 200 F.3d 570, 574-76 (8th Cir. 2000)

135 5.50



Employment Cases -- Element and Damage I nstructions

(in order for court to assess whether plaintiff is “qudified” within the meaning of the ADA, plaintiff must
identify particular job sought or desired).

Essential Functions of the Job

The phrase "essentid functions' means the fundamenta job duties of the employment position the
plantiff holds or for whichthe plaintiff hasapplied. Moritzv. Frontier Airlines, Inc., 147 F.3d 784, 787
(8thCir. 1998). “Essentid functions’ does not include the margind functions of the pogtion. Id. (citing 29
C.F.R. § 1630.2(n)(1)). The EEOC regulations suggest the following may be considered in determining
the essentid functions of an employment position: (1) The employer's judgment as to which functions of
the job are essentid; (2) written job descriptions prepared for advertising or used when interviewing
goplicants for the job; (3) the amount of time spent on the job performing the function in question; (4)
conseguences of not requiring the person to perform the function; (5) the terms of a collective bargaining
agreement if one exigts, (6) the work experience of persons who have held the job; and/or (7) the current
work experience of personsingmilarjobs. 29 C.F.R. 8 1630.2(n)(3); Moritz 147 F.3d a 787. Seealso
Nesser v. Trans World Airlines, Inc., 160 F.3d 442, 445-46 (8th Cir. 1998) (“An employer's
identification of a pogtion's“essentid functions’ is given some deference under the ADA.”); Benson v.
Northwest Airlines, Inc., 62 F.3d 1108, 1113-14 (8th Cir. 1995) (discussing “essentia functions’ and
relevant EEOC regulations).

Resolving a conflict among the courts of appeds, the United States Supreme Court held that an
ADA plantiff'sapplicationfor or receipt of benefitsunder the Socia Security Disability Insurance program
neither automaticaly estops the plaintiff from pursuing his or her ADA clam nor erects a strong
presumption againg the plaintiff's success under the ADA. Cleveland v. Policy Management Systems
Corp., 526 U.S. 795, 797 (1999). Nonethdess, to survive amation for summary judgment, the plaintiff
mus explain why his or her dam for disability benefits is consstent with the daim that he or she could
performthe essentia functions of his or her previous job with or without reasonable accommodation. 1d.;
accord Hill v. Kansas City Area Transportation Authority, 181 F.3d 891, 893 (8th Cir. 1999). See
also Lloyd v. Hardin County, lowa, 207 F.3d 1080, 1084-85 (8th Cir. 2000) (affirming grant of
summary judgment to employer in part because plaintiff failed to overcome presumption, created by prior
dlegation of tota disability, that heis not a quaified individua within the meaning of the ADA).

“ Reasonable Accommodeation”

The ADA requires employers to make reasonable accommodations to alow disabled individuas
to performthe essentia functions of their pogtions. Kiel v. Sdlect Artificials, Inc., 169 F.3d 1131, 1136
(8th Cir. 1999).

Although there is no precise test for determining what condtitutes a reasonable accommodation,
an accommodation is unreasonable if it imposes undue financid or adminigrative burdens or if it otherwise
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impaoses an undue hardship on the operation of the employer’s business. 42 U.S.C. 8§ 12112(b)(5)(A);
Buckles v. First Data Resources, Inc., 176 F.3d 1098, 1101 (8th Cir. 1999). The “undue hardship”
defenseis discussed below.

The ADA provides that the concept of “reasonable accommodation” may include: (A) making
exiding fadlitiesused by employeesreadily accessible to and usable by individuds withdisabilities; and (B)
job regtructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition or
modification of equipment or devices, appropriate adjustment or modifications or examinations, traning
materids or policies, the provison of quaified readers or interpreters, and other smilar accommodations
for individuas with disabilities” 42 U.S.C. § 12111(9). See also Benson v. Northwest Airlines, Inc.,
62 F.3d 1108, 1112-24 (8th Cir. 1995) (discussing “reasonable accommodations’ and relevant EEOC
regulations).

Although part-time work and job restructuring may be considered reasonable accommodations,
“[t]his does not mean an employer is required to offer those accommodationsin every case.” Treanor,
200F.3d at 575. Moreover, dthough job restructuring is a possible accommodation under the ADA, an
employer need not redlocate the essentid functions of ajob. 1d.; Fjellestad v. Pizza Hut of Am., Inc.,
188 F.3d 944, 950 (8th Cir. 1999); Lloyd, 207 F.3dat 1084; Moritzv. Frontier Airlines, Inc., 147 F.3d
784, 788 (8th Cir. 1998); Benson, 62 F.3d at 1112-13 (citing 42 U.S.C. § 12111(9)(B); 29 C.F.R. §
1630.2(0)(2)(ii)). Inaddition, anemployer isnot obligated to hire additiona employeesor reassgn existing
workersto assst an employee. Fjellestad, 188 F.3d at 950 (citing Moritz, 124 F.3d at 788).

Reassgnment to a vacant position is another possible accommodationunder the ADA. Benson,
62F.3dat1114 (citing42U.S.C. 8 12111(9)(B); 29 C.F.R. 8 1630.2(0)(2)(ii)); seealso Fjellestad, 188
F.3d at 950-51 (plantiff created genuine issue of materid fact as to whether employer could have
reassgned her to a specific, vacant podtion). In fact, the Eighth Circuit has recognized that, in certain
circumstances, reassgnment to a vacant position may be “necessary” as a reasonable accommodeation.
See Cravens, 214 F.3d at 1018. The scope of the reassgnment duty is limited, however. 1d. at 1019.
For example, reessgnment isanaccommodationof “last resort”; that is, the* very prospect of reessgnment
does not even arise unless accommodation within the individud’ s current position would pose an undue
hardship.” I1d. Moreover, the ADA does not require an employer to create a new position as an
accommodation. 1d.; see also Treanor, 200 F.3d at 575 (“[T]he ADA does not require anemployer to
create a new part-time positionwhere none previoudy existed.”); Fjellestad, 188 F.3d at 950 (employer
not required to create new positionor to create permanent position out of atemporary one). In addition,
an employer is not required to “bump” another employeeinorder to reassign a disabled employee to that
postion. Cravens, 214 F.3d a 1019. Promotion is not required. 1d. Findly, the employee must be
“otherwise qudified” for the reessgnment postion. 1d.

An employer is not obligated to provide an employee the accommodation he or she requests or
prefers. See, e.g., Cravens, 214 F.3d a 1019. The employer need only provide some reasonable
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accommodation. Hennenfent v. Mid Dakota Clinic, P.C., 164 F.3d 419, 422 n.2 (8th Cir. 1998);
accord Kid v. Sdect Artificials, Inc., 169 F.3d 1131, 1137 (8th Cir. 1999) (“If more than one
accommodationwould adlow the individud to performthe essentia functions of the position, ‘the employer
providing the accommodation has the ultimate discretion to choose between effective accommodations,
and may choose the less expendve accommodation or the accommodation that is easier for it to
provide.”).

The ADA does not require the preferentid trestment of individuas withdisabilitiesinterms of job
qudlifications as a reasonable accommodation. SeeHarrisv. Polk County, 103 F.2d 696, 697 (8th Cir.
1996) (employer lawfully denied job to disabled gpplicant onbasis of crimind record which dlegedly had
resulted from prior psychologica problems because “an employer may hold disabled employees to the
same standard of law-abiding conduct as dl other employees’).

For morediscussionof “ reasonable accommodations’ underthe ADA, seeinfra Mode Instruction
5.51(C) and Committee Comments.

The Interactive Process

Before an employer must make an accommodation for the physical or mental limitation of an
employee, the employer must have knowledge that such alimitationexigts. Miller v. National Casualty
Co., 61 F.3d 627, 629 (8th Cir. 1995); accord Cannice v. Norwest Bank lowa N.A., 189 F.3d 723,
726 (8th Cir. 1999). Thus, it is generdly the responghility of the plaintiff to request the provison of a
reasonable accommodation. Miller, 61 F.3d at 630 (citing29 C.F.R. § 1630 App., § 1630.9); Cannice,
189 F.3d at 727; accord Bucklesv. First DataResources, Inc., 176 F.3d 1098, 1101 (8th Cir. 1999)
(The burden remains with the plaintiff “to show that a reasonable accommodeation, dlowing imto perform
the essentia functions of hisjob, is possible.”); Mole v. Buckhorn Rubber Prods., Inc., 165F. 3d 1212,
1218 (8th Cir. 1999) (affirming grant of summary judgment for defendant where “only [plaintiff] could
accurately identify the need for accommodations specific to her job and workplace’ and she failed to do
s0); Wallin v. Minnesota Dep't of Corrections, 153 F.3d 681, 689 (8th Cir. 1998) (“Where the
disahility, resulting limitations, and necessary reasonable accommodations, are not open, obvious, and
apparent to the employer, asis often the case when mentd disabilitiesareinvolved, the initid burdenrests
primarily uponthe employee. . . to specificaly identify the disability and resulting limitations, and to suggest
the reasonable accommodations.” (citation omitted)).

Once the plaintiff has made such arequest, the ADA and itsimplementing regulations require that
the parties engage in an “interactive process’ to determine what precise accommodations are necessary.
See 29 C.F.R. 8 1630.2(0)(3) & § 1630 App., 8§ 1630.9; accord Fjellestad, 188 F.3d at 951. This
means that the employer “should firg andyze the rdlevant job and the specific limitations imposed by the
disability and then, in consultation with the individud, identify potentia effective accommodeations.” See
Cannice, 189 F.3d at 727. In essence, the employer and the employee must work together in good faith
to help each other determine what accommodation is necessary. |d.
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Severd courts, however, have held that anemployer'sfailure to engage in an interactive process,
ganding aone, isinsuffident to expose the employer to liability under the ADA. See, e.g., Barnettv. U.S
Air, Inc., 157 F.3d 744, 752 (9th Cir. 1998) (and cases cited therein); accord Cravens, 214 F.3d at
1021; Fjellestad, 188 F.3d at 952 (“Wetend to agree with those courts that hold that there is no per se
liability under the ADA if an employer failsto engage in an interactive process.”); Cannice, 189 F.3d at
727.

The Eighth Circuit has recognized that dthough anemployer will not be held ligble under the ADA
for faling to engage inaninteractive process if no reasonable accommodation was possible, the failure of
an employer to engage in an interactive process to determine whether reasonable accommodations are
possible is primafacie evidence that the employer may be acting in bad faith. See Fjellestad, 188 F.3d
at 952; Cravens, 214 F.3d at 1021 (To establish that an employer falled to participate in an interactive
process, adisabled employee must show the employer knew about the disability; the employee requested
accommodation or assstance; the employer did not make a good faith effort to assst the employee; and
the employee could have been reasonably accommodated but for the employer’s lack of good faith.).
Accordingly, the Circuit held that summary judgment istypicdly precluded whenthereisagenuine dispute
asto whether theemployer actedingood faithand engaged inthe interactive process of seeking reasonable
accommodations. See Cravens, 214 F.3d at 1022; Fjellestad, 188 F.3d at 953; accord Deane v.
Pocono Medical Center, 142 F.3d 138 (3d Cir. 1998) (single telephone conversation between plaintiff
and employer “hardly satisfies our standard that the employer make reasonable efforts to assst the
employee [and] to communicate with him in good faith”).

On the other hand, summary judgment may be gppropriate wherethe employeefalsto engagein
the interactive process. See, e.g., Treanor, 200 F.3d a 575 (plaintiff falled to creste a genuine question
of fact in dispute on issue of interactive process where plantiff requested part-time work, defendant
indicated that no such postion exigted, plaintiff faled to identify any particular “ suitable’ positionand there
was no evidence that defendant acted in bad faith by falling to investigate further the existence of a
reasonable accommodation); Webster v. Methodist Occupational Health Centers, Inc., 141 F.3d 1236
(7th Cir. 1998) (no liability where employee failed to participate inthe interactive process required under
the ADA); Stewart v. Happy Herman's Cheshire Bridge, Inc., 117 F.3d 1278, 1286 (11th Cir. 1997)
(no liakility where plaintiff failed to engage in interactive process after employer offered accommodations
in that she did not provide employer with any substantive reasons as to why all five of the proffered
accommodations were unreasonable); Gerdes v. Swift-Eckrich, Inc., 949 F. Supp. 1386 (N.D. lowa
1996) (summary judgment for employer appropriate where responsibilityfor causing the breakdown of the
interactive process rested plainly on plaintiff), aff’ d, 125 F.3d 634 (8th Cir. 1997).

Smilaly, summary judgment may be appropriate in the absence of evidence tha the employer
falled to makeagood fatheffort to arrive at areasonable accommodationfor the plantiff. See, e.g., Mole,
165 F.3d at 1218 (afirming grant of summary judgment for employer where “there is no evidence [the
employer] falled to make agood faith reasonable effort to hep [plaintiff] determineif other accommoda-
tions might be needed.”); Beck v. University of Wisconsin Board of Regents 75 F.3d 1130, 1137 (7th
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Cir. 1996) (“[W]here, as here, the employer does not obstruct the process, but instead makes reasonable
efforts both to communicate with the employee and provide accommodation based on the information it
possessed, ADA liability smply does not follow.”).

Statutory Defenses

The ADA specificaly provides for the following defenses: (1) undue hardship (42 U.S.C. 8
12112(b)(5)(A)); (2) direct threat to the health or safety of others in the workplace (42 U.S.C. §
12113(b)); (3) employment qudification standard, test or sdection criterion that is job-related and
conggtent withbusinessnecessity (42 U.S.C. § 12113(@)); (4) rdigious entity (42 U.S.C. § 12113(c)(1));
(5) infectious or communicable disease (42 U.S.C. 8 12113(d)(2)); and (6) illegd use of drugs (42 U.S.C.
8§ 12114(a)). The statutory defensesmost likely to lead to ingtructionissues are undue hardship and direct
threat. Seeinfra Model Indructions 5.53(A) and 5.53(B). The Committee assumes that the burden of
proving and pleading these defenses is on the defendant.

Undue Hardship

As st forth above, the ADA provides that an employer need not provide a reasonable
accommodation if it can prove that the accommodationwould impose an undue hardship on the operation
of its busness. The term “undue hardship” is defined as “an action requiring sgnificant difficulty or
expense,” which is to be consdered in light of the following factors: (i) the nature and cost of the
accommodation; (ii) the employer’ sfinanda resources at the fadility inquestion; (jii) the employer’ soverdl
financid resources; and (iv) the fisca rdationship of the facility in question with the employer’s overdl
business. 42 U.S.C. § 12111(10).

Direct Threat

The ADA specificdly permits employersto reject applicants and terminate employees who pose
a“direct threat” to the hedlth or safety of othersinthe workplace if suchdirect threat cannot be €liminated
by reasonable accommodation. 42 U.S.C. § 12113(b); see Wood v. Omaha h. Dist., 25 F.3d 667
(8th Cir. 1994) (insulin-dependent individuas with poorly controlled digbetes were not qudified to serve
as school bus drivers).

The courts also have used the“ direct threat” doctrine to support the terminations of individuas who
assault or threaten co-workers. For example, in Williams v. Widnall, 79 F.3d 1003 (10th Cir. 1996),
the court uphdd the termination of an dcoholic employee who threatened his supervisor. See also
Crawford v. Runyon, 79 F.3d 743 (8th Cir. 1996) (upholding district court’s finding of no pretext in
termination of posta worker who threatened to kill his supervisor); Fenton v. Pritchard Corp., 926 F.
Supp. 1437 (D. Kan. 1996) (upholding termination of disgruntled employee who threatened to “go

postd”).
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Procedur es and Remedies

Pursuant to 42 U.S.C. § 12117, ADA cases generdly adopt the procedures and remedy schemes
from Title VIl cases. Doane v. City of Omaha, 115 F.3d 624, 629 (8th Cir. 1997). Accordingly, an
EEOC charge and right-to-sue noticetypicaly will be necessary preconditions to an ADA claim. See 42
U.S.C. § 2000e-5. By virtue of the Civil Rights Act of 1991, damages under the ADA generdly arethe
same as those avalable under Title VII. Thus, potentia remedies in ADA cases include backpay,
compensatory damages, punitive damages, and attorneys fees. See 42 U.S.C. § 1981a.

In ADA cases, a plantiff prevals on the issue of liability by showing that discriminaion was a
“motivating factor” in the adverse employment decision. Pedigo v. P.A.M. Transport, Inc., 60 F.3d
1300, 1301 (8th Cir. 1995). Theemployer may neverthelessavoid an award of damages or reinstatement
by showing that it would have taken the same actioninthe absence of the impermissble motivating factor.
Id.; Doane, 115 F.3d a 629. In such cases, “remedies available are limited to a declaratory judgment,
an injunction that does not include an order for reinstatement or for back pay, and some attorney’s fees
and costs.” Doane, 115 F.3d at 629 (quoting Pedigo, 60 F.3d at 1301) (citing 42 U.S.C. § 2000e-
5(0)(2)(B)(i) & (ii)). But see Pedigo v. P.A.M. Transport, Inc., 98 F.3d 396, 397-98 (8th Cir. 1996)
(discussing prevailing party for purposes of awarding attorneys fees).

In addition, the ADA provides a “good fath” defense if an employer “demonstrates good faith
efforts’ to find a reasonable accommodation with the plaintiff. See 42 U.S.C § 1981a(a)(3) and Model
Ingtruction5.57, infra. If thejury findsthat the employer has made such efforts, the plaintiff cannot recover
compensatory or punitive damages. See 42 U.S.C. § 1981a(a)(3).
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5.51A ADA - DISPARATE TREATMENT - ESSENTIAL ELEMENTS
(ACTUAL DISABILITY)

Your verdict must be for plaintiff and againgt defendant if al of the following elements have been
proved by the [(greater weight) (preponderance)]* of the evidence:

Fird, plaintiff had (specify dleged imparment(s));? and

Second, such (specify dleged impairment(s)) substantidly limited plaintiff's ability to (specify major
life activity or activities affected); and®

Third, defendant (specify action(s) taken with respect to plaintiff)?; and

Fourth, plaintiff could have performed the essential functions® of (specify job held or position
sought)® at the time defendant (specify action(s) taken with respect to plaintiff) and

Fifth, defendant knew’ of plaintiff's (specify aleged impairment(s)) and plaintiff's (specify aleged
impairment(s)) was amoativating factor® in defendant's decision to (Specify action(s) taken with respect to
plantiff).

If any of the above dementshasnot been proved by the [(greater weight) (preponderance)] of the
evidence [or if defendant is entitled to averdict under (describe instruction)],® then your verdict must be
for defendant.

Committee Comments

This indruction is designed to submit cases in which the primary issue is whether the plaintiff's
disability was amoativeting factor inthe employment decison. Theindruction may bemodifiedif theplaintiff
dlegesthat he or she has arecord of a disability. See 42 U.S.C. §12102(2)(B); 29 C.F.R. § 1630.2(Q).
I the plaintiff allegesthat he or she did not have an actual disability, but that he or she was regarded by the
defendant as having adisahility, see42U.S.C. 8§ 12102(2)(C), the appropriate ingructionfor useisModel
Instruction 5.51(B), infra.

The McDonnell Douglas burden-shifting scheme applies in andyzing dams of intentiona
discrimination under the ADA. See, e.g., Christopher v. Adam's Mark Hotels, 137 F.3d 1069, 1071
(8th Cir. 1998) (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973)). Itis
unnecessary and inadvisable, however, to ingruct the jury regarding the McDonnell Douglas andyss.
Lang v. Sar Herald, 107 F.3d 1308, 1312 (8th Cir. 1997) (“Reference to this complex andysisis not
necessary . . . or even recommended.”); Williams v. Valentec Kisco, Inc., 964 F.2d 723, 731 (8th Cir.
1992) (“[T]he McDonnell Douglas 'ritud is not well suited as a detailed ingtruction to the jury' and adds
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little undergtanding to deciding the ultimate question of discrimination.”) (quoting Grebin v. Soux Falls
Indep. Sch. Dist. No. 49-5, 779 F.2d 18, 20 (8th Cir. 1985)). Instead, the submission to the jury should
focus onthe ultimateissues of whether intentiond discrimination was amotivating factor in the defendant's
employment decison. See Lang, 107 F.3d at 1312 (“Mode instruction 8 5.91 properly focuses on the
sangle ultimatefactual issue for the jury--whether the plaintiff isa victim of intentiond discrimination. . . .”).

Noteson Use

1. Sdect the bracketed language that corresponds to the burden-of-proof instruction given. See
also Modd Ingtruction 3.04, infra, and the Committee Comments thereto.

2. Inatypicd case, the plantiff will alege discrimination on the basis of an actud disability. See
42 U.S.C. 8§ 12102(2)(A). Insuchcases, the name of the conditionis not essentia aslong as the specified
conditionfitsthe definition of animparment asused inthe ADA. SeeDoanev. City of Omaha, 115 F.3d
624, 627 (8th Cir. 1997) (“[t]he determination of whether an individua has a disability is not necessarily
based onthe name or diagnodg's of the impairment the person has, but rather on the effect of that impairment
on thelife of theindividud.”) (quoting 29 C.F.R. § 1630 App., § 1630.2(j)). Excessive detail is neither
necessary nor desirable and may be interpreted by the appellate court asacomment onthe evidence. See
Caviness v. Nucor-Yamato Steel Co., 105 F.3d 1216, 1222 (8th Cir. 1997) (cautioning district court
to be mindful of placing “undue emphass’ on one party's evidence).

As discussed in the Committee Comments, however, if the plaintiff contends that he or she had a
record of a disaility, the language of the ingruction will have to be modified. See 42 U.S.C. §
12102(2)(B). For cases in which the plantiff aleges that he or she was regarded by the defendant as
having adisdbility, see infra Modd Ingtruction 5.51(B). Seeid. § 12102(2)(C).

3. This dement is desgned to submit the issue of whether the plaintiff’s dleged imparment
conditutes a“disability” under the ADA. If necessary, the phrase “subgstantidly limits’ may be defined.
Seeinfra Modd Ingtruction 5.52(C).

4. Insert the gppropriate language depending on the nature of the case (e.g.,“discharge” “failure
to hire,” “falureto promote,” or “demoction” case). Where the plaintiff resgned but damsa*condructive
discharge,” thisingruction should be modified. Seeinfra Modd Instruction 5.59.

5. Thisdement is designed to submit the issue of whether the plantiff is a “qudified individud”
under the ADA. If necessary, the phrase*® essentid functions’ may bedefined. Seeinfra Model Ingtruction
5.52(B).

6. Inadischarge or demotion case, Specify the pogtion held by the plaintiff. In a failure-to-hire

or falure-to-promote case, specify the position for which the plaintiff applied. See Treanor v. MCI
Telecommunications Corp., 200 F.3d 570, 575-76 (8th Cir. 2000) (agreeing with district court’s
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assessment that it could not evauate whether plaintiff was a qudified individud within the meaning of the
ADA because plantiff falled to identify any particular job for which she was qudlified).

7. Thislanguage may need to be modified if thereisadispute whether the defendant had adequate
knowledge of the plaintiff’ simpairment. See Webb v. Mercy Hosp., 102 F.3d 958, 960 (8th Cir. 1996)
(holding that an employer did not violate the ADA when it discharged a nurse who had a history of
hospitalization for depression because there was no evidence that the employer knew of her diagnosis);
Hopper v. Hallmark Cards, Inc., 87 F.3d 983, 990 (8th Cir. 1996) (upholding summary judgment for
the employer where the plaintiff conceal ed the severity of her disabling condition even though the employer
had some awareness of the plaintiff’s health problems). See also Miller v. National Casualty Co., 61
F.3d 627, 630 (8th Cir. 1995) (employee’'s complaints of stressinsufficient to put employer on notice of
any disability when it had not been informed about a diagnosis of manic depression; to extent symptoms
were known, they were not “so obvioudy manifestations of an underlying disability that it would be
reasonable to infer that [her] employer actudly knew of the disability” (quoting Hedberg v. Indiana Bell
Tele. Co., 47 F.3d 928, 934 (7th Cir. 1995))). For more discussion on this issue, see section 5.50.

8. The phrase “moativating factor” is the proper phrase to use in the indruction, see Pedigo v.
P.A.M. Transport Inc., 60 F.3d 1300, 1301 (8th Cir. 1995), and the Committee recommends that the
definition set forth in Model Ingtruction 5.96, infra, be given.

9. This language should be used when the defendant is submitting an affirmative defense. The
ADA specificdly provides for the following affirmative defenses: direct threat (42 U.S.C. § 12113(b));
rdigiousentity(42U.S.C. § 12113(c)(1)); infectious or communicabledisease(42U.S.C. §12113(d)(2));
illegd use of drugs (42U.S.C. 12114(a)); unduehardship (42U.S.C. § 12112(b)(5)(A)); and employment
qudification standard, test or selection criterion that is job-related and consstent with business necessity
(42 U.S.C. § 12113(a)).
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5.51B ADA-- DISPARATE TREATMENT - ESSENTIAL ELEMENTS
(PERCEIVED DISABILITY)

Your verdict must be for plaintiff and againgt defendant if al of the following elements have been
proved by the [(greater weight) (preponderance)]* of the evidence:

First, defendant regarded plaintiff's (specify alegedimpairment(s))?assubstantialy limiting plaintiff's
ability to (specify major life activity or activities defendant adlegedly believed were affected); and®

Second, defendant (specify action(s) taken with respect to plaintiff)* and

Third, plaintiff could have performed the essentia functions® of (specify job held or positionsought)®
at the time defendant (specify action(s) taken with respect to plaintiff); and

Fourth, plaintiff's (specify aleged impairment(s)) was a mativating factor’ in defendant's decision
to (oecify action(s) taken with respect to plaintiff).

If any of the above dements has not been proved by the [(greater weight) (preponderance)] of the
evidence [or if defendant is entitled to a verdict under (describe instruction)] 2 then your verdict must be
for defendant.

Committee Comments

This indruction is designed to submit cases in which the primary issue is whether the plaintiff's
percelved disability was a motivating factor in the employment decison. See 42 U.S.C. § 12102(2)(C).

The McDonnell Douglas burden-shifting scheme gpplies in andyzing dams of intentiona
discrimination under the ADA. See, e.g., Christopher v. Adam's Mark Hotels, 137 F.3d 1069, 1071
(8th Cir. 1998) (aiting McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973)). Itis
unnecessary and inadvisable, however, to indruct the jury regarding the McDonnell Douglas andyss.
Lang v. Sar Herald, 107 F.3d 1308, 1312 (8th Cir. 1997) (“Reference to this complex analysisis not
necessary . . . or even recommended.”); Williamsv. Valentec Kisco, Inc., 964 F.2d 723, 731 (8th Cir.
1992) (“[T]he McDonnell Douglas 'ritud is not well suited as adetailed ingtruction to the jury' and adds
little understanding to deciding the ultimate question of discrimination.”) (quoting Grebin v. Soux Falls
Indep. Sch. Dist. No. 49-5, 779 F.2d 18, 20 (8th Cir. 1985)). Instead, the submission to the jury should
focus on the ultimate issues of whether intentiond discrimination wasamoativating factor inthe defendant's
employment decison. See Lang, 107 F.3d at 1312 (“Modé instruction § 5.91 properly focuses on the
gngle ultimate factud issue for the jury--whether the plaintiff isavidim of intentiona discrimination . . . .").
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Noteson Use

1. Select the bracketed language that correspondsto the burden-of-proof ingtruction given. See
also Modd Ingtruction 3.04, infra, and the Committee Comments thereto.

2. It may be that in the mgority of “perceived disability” cases, the plaintiff has an actud
impairment, dthough the imparment does not substantidly limit any of the plaintiff's mgor life activities.
See 29 C.F.R. § 1630.2(1)(1) (explaining that a person is “regarded as’ having an impairment that
substantidly limits a mgjor life activity “if he or she has a physicad or mental impairment that does not
substantidly limit mgor life activities but istreated . . . as condituting such limitation”).

In such cases, the name of the condition is not essential aslong as the pecified condition fitsthe
definition of an imparment asusedinthe ADA. See Doane v. City of Omaha, 115 F.3d 624, 627 (8th
Cir. 1997) (“[t]he determination of whether an individua has a disability is not necessarily based on the
name or diagnosis of the impairment the person has, but rather onthe effect of that impairment on the life
of the individud.”) (quoting 29 C.F.R. 8 1630 App., 8§ 1630.2(j)). Excessive detall is neither necessary
nor desirable and may be interpreted by the appellate court as acomment onthe evidence. See Caviness
V. Nucor-Yamato Seel Co., 105F.3d 1216, 1222 (8th Cir. 1997) (cautioning district court to be mindful
of placing “undue emphasis’ on one party's evidence).

3. Thisdement is designed to submit the issue of whether the plaintiff hasa“ disahility” withinthe
meaning of the ADA because the defendant regarded plaintiff as having a subgtantidly limiting impairment.
Se 42 U.S.C. §12102(2)(C). If necessary, the phrase “ subgtantidly limits’ may be defined. Seeinfra
Mode Instruction 5.52(C).

4. Insert the gppropriate language depending on the nature of the case (e.g.,“discharge” “failure
to hire,” “falureto promote,” or “demotion” case). Where the plaintiff resgned but damsa* congructive
discharge,” thisingruction should be modified. Seeinfra Modd Instruction 5.59.

5. Thisdement is designed to submit the issue of whether the plantiff is a “qudified individud”
under the ADA. If necessary, the phrase* essentia functions’ may bedefined. SeeinfraModel Ingtruction
5.52(B).

6. Inadischarge or demotion case, pecify the pogition held by the plaintiff. In afalure-to-hire
or faillure-to-promote case, specify the position for which the plaintiff gpplied. See Treanor v. MCI
Telecommunications Corp., 200 F.3d 570, 575-76 (8th Cir. 2000) (agreeing with district court’s
assessment that it could not evauate whether plaintiff was a qudified individud within the meaning of the
ADA because plaintiff failed to identify any particular job for which she was qudified).
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7. The phrase “motivating factor” is the proper phrase to use in the ingtruction, see Pedigo v.
P.A.M. Transport Inc., 60 F.3d 1300, 1301 (8th Cir. 1995), and the Committee recommends thet the
definition set forth in Model Ingtruction 5.96, infra, be given.

8. This language should be used when the defendant is submitting an affirmative defense. The
ADA specificdly providesfor the following affirmetive defenses: direct threat (42 U.S.C. § 12113(b));
rdigiousentity(42U.S.C. §12113(c)(1)); infectiousor communicable disease (42 U.S.C. § 12113(d)(2));
illegd use of drugs (42 U.S.C. 12114(a)); undue hardship (42U.S.C. 8§ 12112(b)(5)(A)); and employment
qudification standard, test or sdection criterion that is job-related and consistent with business necessity
(42 U.S.C. § 12113(a)).
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5.51A/B(1) ADA--DISPARATE TREATMENT
“SAME DECISION” INSTRUCTION
If youfind infavor of plaintiff under Instruction _,* then you must answer the following question
inthe verdict form[s]: Has it been proved by the [(greater weight) (preponderance)]? of the evidencethat
defendant would have (specify actiontakenwithrespect to plaintiff) even if defendant had not considered

plantiff’s (3poecify aleged impairment)?
Committee Comments

If aplantiff prevails onthe issue of ligbility by showingthat discriminationwas a"moativating factor,”
the defendant neverthelessmay avoid an award of damages or reingatement by showing thet it would have
taken the same action "in the absence of the impermissble mativating factor.” See 42 U.S.C. § 2000e-
5(g)(2)(B). Thisingructionisdesigned to submit this "same decison” issue to thejury. See Doanev. City
of Omaha, 115 F.3d 624, 629 (8th Cir. 1997) (discussng remediesavailablein"mixedmotive' case under
ADA); Pedigov. P.A.M. Transport, Inc., 60 F.3d 1300, 1301 (8th Cir. 1995) (same). See also Pedigo
v. P.AM. Transport, Inc., 98 F.3d 396, 396-97 (8th Cir. 1996) (discussing “prevailing party” for
purposes of awarding attorneys' fees).

Noteson Use
1. Al inthe number or title of the essential dementsingtruction here.

2. Sdlect the bracketed language that corresponds to the burden-of-proof ingtruction given. See
also Modd Ingtruction 3.04, infra, and the Committee Comments thereto.
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5.51C ADA - REASONABLE ACCOMMODATION CASES
(Specific Accommodation | dentified)

Your verdict must be for plaintiff and againgt defendant if al of the following elements have been
proved by the [(greater weight) (preponderance)]® of the evidence:

Fird, plaintiff had (specify dleged imparment(s));? and

Second, such (specify dleged impairment(s)) substantidly limited plaintiff's ability to (specify major
life activity or activities affected); and®

Third, defendant knew* of plaintiff’s (specify aleged impairment(s)); and

Fourth, plaintiff could have performed the essentia functions® of the (specify job held or position
sought) at the time defendant (specify action(s) takenwithrespect to plaintiff) if plaintiff had been provided
with (specify accommodation(s) identified by plaintiff)®; and

Fifth, providing (specify accommodation(s) identified by plaintiff) would have been reasonable; and

Sixth, defendant failed to provide (specify accommodation(s) identified by plaintiff) and failed to
provide any other reasonable accommodeation.’

If any of the above elements has not beenproved by the [(greater weight) (preponderance)] of the
evidence [or if defendant is entitled to a verdict under (describe instruction)], & then your verdict must be
for defendant.

Committee Comments

The ADA requiresemployers to make reasonable accommodations to dlow disabled individuas
to performthe essentia functions of their postions. Kiel v. Sdlect Artificials, Inc., 169 F.3d 1131, 1136
(8th Cir. 1999). Although many individuds withdisahilitiesare qudified to perform the essentia functions
of jobswithout need of any accommodeation, thisingtructionis designed for usein casesin which the nature
or extent of accommodations provided to an otherwise qudified individud isin dispute. For adiscusson
of the “interactive process’ in which employers and employees may be required to engage to determine
the nature and extent of accommodations needed, see section 5.50.

The term “accommodation” means making modifications to the work placewhichallows a person

with a disability to perform the essentid functions of the job or alows a person with a disability to enjoy
the same benefits and privileges as an employee without a disability. See Kiel, 169 F.3d at 1136 (“A
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reasonable accommodation should provide the disabled individud an equa employment opportunity,
including an opportunity to attain the same leve of performance, benefits, and privileges that is avallable
to smilarly stuated employees who are not disabled.”).

A *“reasonable” accommodationis one that could reasonably be made under the circumstancesand
may include but is not limited to: making exigting facilities used by employees readily accessible to and
usable by individuas with disabilities; job restructuring; part-time or modifiedwork schedules; reessgnment
to a vacant pogtion; acquisition or modifications of equipment or devices, appropriate adjustment or
modifications of examinations, training materids, or policies, the provison of qudified readers or
interpreters; and other smilar accommodations for individuas with disabilities. 29 C.F.R. § 1630.2(0);
Benson v. Northwest Airlines, Inc., 62 F.3d 1108, 1112-13 (8th Cir. 1995).

Although part-time work and job restructuring may be considered reasonable accommodations,
“[t]his does not mean an employer is required to offer those accommodations inevery case.” Treanor v.
MCI Telecommunications Corp., 200 F.3d 570, 575 (8th Cir. 2000). Moreover, although job
restructuring is a possible accommodation under the ADA, an employer need not redll ocate the essentiad
functions of ajob. Fjellestad v. Pizza Hut of Am., Inc., 188 F.3d 944, 950 (8th Cir. 1999); Lloyd v.
Hardin County, lowa, 207 F.3d 1080, 1084 (8th Cir. 2000); Treanor v. MCI Telecommunications
Corp., 200 F.3d 570, 575 (8th Cir. 2000); Moritz v. Frontier Airlines, Inc., 147 F.3d 784, 788 (8th
Cir.1998); Benson, 62 F.3d at 1112-13 (citing42 U.S.C. § 12111(9)(B); 29 C.F.R. § 1630.2(0)(2)(ii)).
In addition, an employer is not obligated to hire additiona employeesor reassgn exidingworkersto assst
an employee. Fjellestad, 188 F.3d at 950 (citing Moritz, 124 F.3d at 788).

Reassgnment to avacant podition is another possible accommodation under the ADA. Benson,
62 F.3d at 1114 (cting42U.S.C. §12111(9)(B); 29 C.F.R. § 1630.2(0)(2)(ii)); seealso Fjellestad, 188
F.3d at 950-51 (plantiff created genuine issue of material fact as to whether employer could have
reassigned her to a specific, vacant pogtion). In fact, the Eighth Circuit has recognized that, in certain
circumstances, resssgnment to avacant position may be “necessary” as a reasonable accommodeation.
See Cravensv. Blue Cross & Blue Shield of Kansas City, 214 F.3d 1011, 1018 (8th Cir. 2000). The
scope of the reessgnment duty is limited, however. Id. at 1019. For example, reassgnment is an
accommodation of “lagt resort”; that is, the “very prospect of reassgnment does not even arise unless
accommodation within theindividud’ s current position would pose an undue hardship.” 1d. Moreover,
the ADA does not require an employer to create a new position as an accommodation. Id.; see also
Treanor, 200 F.3d at 575 (“[ T]he ADA does not require anemployer to create a new part-time position
where none previoudy existed.”); Fjellestad, 188 F.3d at 950 (employer not required to create new
position or to create permanent position out of atemporary one). Inaddition, an employer isnot required
to “bump” another employeeinorder to reassgn adisabled employeeto that position. Cravens, 214 F.3d
at 1019. Promoetion is not required. 1d. Findly, the employee must be “otherwise qudified” for the
resssgnment postion. Id.
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An employer is not obligated to provide an employee the accommodation he or she requests or
prefers. See, e.g., Cravens, 214 F.3d a 1019. The employer need only provide some reasonable
accommodation. Hennenfent v. Mid Dakota Clinic, P.C., 164 F.3d 419, 422 n.2 (8th Cir. 1998);
accord Kid v. Sdect Artificials, Inc., 169 F.3d 1131, 1137 (8th Cir. 1999) (“If more than one
accommodation would alow the individud to performthe essentia functions of the position, ‘the employer
providing the accommodation has the ultimate discretion to choose between effective accommodations,
and may choose the less expensve accommodation or the accommodation that is easer for it to
provide.”).

The ADA does not requirethe preferentia trestment of individuds with disabilitiesin terms of job
qudifications as areasonable accommodation. See Harrisv. Polk County, 103 F.2d 696, 697 (8th Cir.
1996) (employer lawfully denied job to disabled gpplicant on basis of crimind record which dlegedly had
resulted from prior psychologica problems because “an employer may hold disabled employees to the
same standard of law-abiding conduct as dl other employees’).

Insome cases, thetiming of the plaintiff'saleged disability iscritical. 1f necessary, thelanguage may
be modified to incorporate the rdlevant time frame of the plaintiff's dleged disgbility.

Noteson Use

1. Sdect the bracketed language that corresponds to the burden-of-proof instruction given. See
also Modd Ingtruction 3.04, infra, and the Committee Comments thereto.

2. The name of the conditionis not essentid as long as the specified condition fits the definition of
an imparment asused in the ADA. See Doane v. City of Omaha, 115 F.3d 624, 627 (8th Cir. 1997)
(“[t]he determination of whether an individud has a disability is not necessarily based on the name or
diagnosis of the impairment the person has, but rather on the effect of that imparment on the life of the
individua.”) (quoting 29 C.F.R. 8 1630 App., 8 1630.2(j)). Excessve detall is neither necessary nor
desirable and may be interpreted by the appellate court as acomment onthe evidence. See Caviness v.
Nucor-Yamato Steel Co., 105 F.3d 1216, 1222 (8th Cir. 1997) (cautioning district court to be mindful
of placing “undue emphasis’ on one party's evidence).

3. This dement is designed to submit the issue of whether the plaintiff’s dleged imparment
conditutes a“disability” under the ADA. If necessary, the phrase “subgtantidly limits’ may be defined.
Seeinfra Modd Ingtruction 5.52(C).

4. Thislanguage may need to be modified if thereisadispute whether the defendant had adequate

knowledge of the plaintiff’ simparment. See Webb v. Mercy Hosp., 102 F.3d 958, 960 (8th Cir. 1996)
(holding that an employer did not violate the ADA when it discharged a nurse who had a history of
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hospitdization for depression because there was no evidence that the employer knew of her diagnoss);
Hopper v. Hallmark Cards, Inc., 87 F.3d 983, 990 (8th Cir. 1996) (upholding summary judgment for
the employer where the plaintiff conceal ed the severity of her disabling condition even though the employer
had some awareness of the plaintiff’s hedth problems). See also Miller v. National Casualty Co., 61
F.3d 627, 630 (8th Cir. 1995) (employee' s complaints of stressinsufficient to put employer on notice of
any disability when it had not been informed about a diagnos's of manic depression; to extent symptoms
were known, they were not “so obvioudy manifesations of an underlying disability that it would be
reasonable to infer that [her] employer actudly knew of the disability” (quoting Hedberg v. Indiana Bell
Tele. Co., 47 F.3d 928, 934 (7th Cir. 1995))). For more discussion on this issue, see section 5.50.

5. This dement is designed to submit the issue of whether the plaintiff isa*“qudified individud”
under the ADA. If necessary, the phrase*® essentid functions” may bedefined. Seeinfra Model Ingtruction
5.52(B).

6. It may be that in the mgority of cases, the plaintiff requests the provision of a specific
accommodeation (e.g., amodified work schedule). 1n some cases, however, the plaintiff may smply notify
the employer of his or her need for an accommodation in generd. In such cases, the language of the
indruction should be modified.

7. Anemployer is not obligated to provide an employee the accommodation he or she requests
or prefers. See, e.g., Cravens, 214 F.3d a 1019. The employer need only provide some reasonable
accommodation. Hennenfent v. Mid Dakota Clinic, P.C., 164 F.3d 419, 422 n.2 (8th Cir. 1998);
accord Kid v. Sdect Artificials, Inc., 169 F.3d 1131, 1137 (8th Cir. 1999) (“If more than one
accommodation would dlow the individud to performthe essentia functions of the pogition, ‘the employer
providing the accommodation has the ultimate discretion to choose between effective accommodations,
and may choose the less expensive accommodation or theaccommodationthatiseasier for it to provide.™).

8. This language should be used when the defendant is submitting an affirmative defense. The
ADA specificdly provides for the following affirmative defenses. direct threat (42 U.S.C. § 12113(b));
rdigious entity (42 U.S.C. § 12113(c)(1)); infectiousor communicabledisease(42 U.S.C. § 12113(d)(2));
illegd use of drugs (42 U.S.C. § 12114(a)); undue hardship (42 U.S.C. § 12112(b)(5)(A)); and
employment qudificationstandard, test or selectioncriterionthat isjob-rel ated and consistent withbusiness
necessity (42 U.S.C. § 12113(q)).
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5.52A DISABILITY
[no definition recommended]
Committee Comments
Asdrafted, the Model Ingructions do not use the term"disghility” and, thus, do not requirethe jury

to determine whether a plaintiff has a"disability.” Rather, the ingtructions require the jury to find the facts
which support the underlying e ements of a disability under the Act.
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5.52B ESSENTIAL FUNCTIONS

In determining whether ajob function is essentia, you should consider the following factors: [(1)
The employer'sjudgment asto which functions of the job are essentid; (2) writtenjob descriptions; (3) the
amount of time spent onthe job performing the functionin question; (4) consequences of not requiring the
personto performthe function; (5) the terms of a collective bargaining agreement; (6) the work experience
of persons who have held the jab; (7) the current work experience of personsin smilar jobs, (8) whether
the reason the pogtion exigs is to perform the function; (9) whether there are a limited number of
employees available anong whom the performance of the function can be distributed; (10) whether the
function is highly specidized and the individud in the position was hired for his or her expertise or ability
to perform the function; and (11) (list any other relevant factors supported by the evidence)] .

No one factor is necessarily controlling. Y ou should consider al of the evidence in deciding
whether ajob function is essentid.

The term "essentia functions' means the fundamenta job duties of the employment position the
plantiff holds or for which the plantiff has applied. The term "essentid functions' does not include the
margind functions of the pogtion.

Committee Comments

The ADA protects only those individuas who, with or without ressonable accommodation, can
performthe essentia functions of the employment positionthat the plaintiff holdsor desires. See42 U.S.C.
§12111(8); Lloyd v. Hardin County, lowa, 207 F.3d 1080, 1084 (8th Cir. 2000); Moritzv. Frontier
Airlines, Inc., 147 F.3d 784, 786-87 (8th Cir. 1998); Benson v. Northwest Airlines, Inc., 62F.3d 1108,
1112-13 (8thCir.1995). Thus, thisindructionisdesgned for usein connection with the essentid dements
indructionin cases where the issue of whether a particular job requirement or task isan " essentia function”
of thejobisindispute. The ingtruction, athough not technicaly a definition, should be used to indruct the
jury in determining whether agiven job duty is essentid.

Theingructionisbased on 29 C.F.R. § 1630.2(n) and the Eighth Circuit's opinionsin Nesser v.
Trans World Airlines, Inc., 160 F.3d 442, 445-46 (8th Cir. 1998) (“An employer's identification of a
position's*“essentia functions’ is given some deference under the ADA.); Moritz, 147 F.3d at 787; and
Benson, 62 F.3d at 1113.
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Noteson Use

1. Thisinstruction should be modified, as appropriate, to include only those factors supported by
the evidence.
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5.52C SUBSTANTIALLY LIMITS

The phrase “subgtantidly limits’ as used in these indructions means an individud is [unable to
perform (specify major life activity affected)] [Sgnificantly restricted inthe ability to perform (pecify major
life activity affected)].*

| ndetermining whether the plaintiff'simpairment subgtantialy limitsplaintiff'sabilityto (goecify mgor
life activity affected), you should compare the plaintiff's ability to (specify magor life activity affected) with
that of the average person. In doing so, you should also consider: (1) the nature and severity of the
imparment; (2) how long the impairment will last or isexpected to last; and (3) the permanent or long-term
impact, or expected impact, of the imparment. [ Temporary impairmentswithlitte or no long-term impact
are not sufficient.)?

It isnot thename of animpairment or aconditionthat matters, but rather the effect of animpairment

or condition on thelife of a particular person.
Committee Comments

Thisingruction is designed for useinconnection with the essentid dementsingruction in casesin
which the issue of whether plantiff has a disability under the ADA is in dispute. The language of the
indruction is based on 29 C.F.R. § 1630.2(j). The term “subgantidly limits’ may be of such common
usage that a definition is not required. If the Court desires to define the term, however, the Committee
recommendsthis definition. Theingruction will need to be modified in caseswherethe plaintiff camsthat
the defendant “regarded” plaintiff as having a substantidly limiting impairment.

Animparment is only adisability under the ADA if it subgantidly limits one or more mgor life
activities. See42 U.S.C. §12102(2). Thephrase* subgtantidly limits’ meansthat anindividud is(i) uneble
to perform a mgjor life activity that the average person in the generd population can perform; or (ii)
sgnificantly restricted as to the condition, manner or duration under which an individud can perform a
major lifeactivity. 29 C.F.R. 81630.2(j)(1); Fjellestad v. Pizza Hut of Am, Inc., 188 F.3d 944, 948-49
(8thCir. 1999); Show v. Ridgeview Med. Ctr., 128 F.3d 1201, 1206 (8th Cir. 1997); Helfter v. United
Parcel Serv., Inc., 115 F.3d 613, 616 (8th Cir. 1997).

The United States Supreme Court hasheld that a physicad or menta impairment that is corrected

by medication, the body’ sown systems, or other measuresdoesnot “ subgtantidly limit” amgjor life activity.
See Murphy v. United Parcel Serv., Inc., 527 U.S. 516 (1999); Sutton v. United Air Lines, Inc., 527
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U.S. 471 (1999); Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555 (1999); accord Spades v. City of
Walnut Ridge, 186 F.3d 897, 899-900 (8th Cir. 1999) (dleged disability of depression did not
substantidly limit any of plaintiff’ smgjor life activitieswhere plaintiff conceded that resort to medicinesand
counseling alowed him to function without limitation).

The following factors are rlevant in determining whether an individud is subgtantidly limited in a
magor life activity: (i) the nature and severity of the impairment; (i) the durationor expected duration of the
impairment; and (iii) the permanent or long-term impact, or the expected permanent or long-term impact
of or resulting from the impairment. 29 C.F.R. 8§ 1630.2(j)(2); Fjellestad, 188 F.3d at 949; Show, 128
F.3d at 1207; Helfter, 115 F.3d at 616; Aucutt v. Sx Flags Over Mid-America, Inc., 85 F.3d 1311,
1319 (8th Cir. 1996). Temporary, non-chronic impairments of short duration with little or no long-term
or permanent impact are usudly not disabilities. See Gutridgev. Clure, 153 F.3d 898, 901-02 (8th Cir.
1998) (ating29 C.F.R. 8 1630 App., § 1630.2(j); Heintzelman v. Runyon, 120 F.3d 143, 145 (8th Cir.
1997)).

If the plaintiff dlegesthat he or she is subgtantidly limited in the mgor life activity of working, a
separae ingruction may need to be given. Generdly, the inability to perform asingle, particular job does
not conditute a subgtantial limitation in the maor life activity of working. Snow, 128 F.3d at 1206 (citing
29 C.F.R. 8 1630.2(j)(3)(i)); Aucutt, 85 F.3d at 1319 (same); accord Fjellestad, 188 F.3d at 949
(“Finding that an individud is subgtantidly limited in his or her &bility to work requires a showing that his
or her overdl employment opportunities are limited.”). Rather, a person must show the impairment
ggnificantly redtricts his or her ability to perform either a class of jobs or abroad range of jobsin various
classes as compared to the average person having comparable training, skills, and abilities. Snhow, 128
F.3d at 1206-07 (citing 29 C.F.R. § 1630.2(j)(3)(i)); Webbv. Garelick Mfg. Co., 94 F.3d 484, 487 (8th
Cir. 1996) (same); accord Shipley v. City of University City, 195 F.3d 1020, 1022-23 (8th Cir. 1999)
(citing Sutton v. United Air Lines, Inc., 527 U.S. 471, 489-93 (1999)); Fjellestad, 188 F.3d at 949.

The falowing factors are rdevant in determining whether a person is subgantidly limited in the
magor life activity of working: (1) the number and type of jobs from which the individua has been
disqudified because of the imparment; (2) the geographica areato which the individua has reasonable
access; and (3) the individual’ s job training, experience and expectations. 29 C.F.R. 8§ 1630.2())(3);
Fjellestad, 188 F.3d at 949; Helfter v. United Parcel Serv., Inc., 115 F.3d 613, 617 (8thCir. 1997);
Webb v. Garelick Mfg. Co., 94 F.3d 484, 487 (8th Cir. 1996).

Ultimately, “acourt must ask ‘ whether the particular impairment congtitutes for the particular person
aggnificant barrier to employment.”” Webb, 94 F.3d at 488 (quoting Forrisi v. Bowen, 794 F.2d 931,
933 (4th Cir. 1986)). The courts caution, however, that “*working’ does not mean working at aparticular
job of that person’ schoice” Smithv. City of DesMoines, 99 F.3d 1466, 1474 (8th Cir. 1996) (quoting
Wooten v. Farmland Foods, 58 F.3d 382, 386 (8th Cir. 1995)).
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Noteson Use
1. Sdect the bracketed language thet is supported by the evidence.

2. Usethe bracketed language only if it is supported by the evidence.
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5.53A "UNDUE HARDSHIP" -- STATUTORY DEFENSE

Your verdict must be in favor of the defendant if it has been proved by the [(greater weight)
(preponderance)]* of the evidencethat providing (specify accommodation) would cause an undue hardship
on the operation of defendant's business.

The term "undue hardship,” as used in these ingtructions, means an action requiring defendant to
incur Sgnificant difficulty or expense when consdered in light of the following:

[(2) the nature and cost of (specify accommodation);

(2) the overdl financid resources of the facility involved in the provison of (specify accommoda-
tion), the number of persons employed at such facility and the effect on expenses and resources,

(3) the overal financid resources of the defendant;

(4) the overal size of the business of defendant with respect to the number of its employees and
the number, type and location of itsfacilities;

(5) the type of operation of the defendant, induding the composition, structure, and functions of the
workforce;

(6) the impact of (specify accommodation) on the operation of the facility, including the impact on
the ability of other employees to perform therr duties and the impact on the facility's ability to conduct
business,

and (list any other relevant factors supported by the evidence)] .2

Committee Comments

Under the ADA, an employer must provide a reasonable accommodation to the known physica
limitations of a qudified gpplicant or employee withadisability unless it can show that the accommodation
would impose an undue hardship on the business. See 42 U.S.C. § 12111(9) and Model Ingruction
5.51(B), infra, Committee Comments. Thus, thisinstruction should be used to submit the defense of undue
hardship. See42 U.S.C. § 12111(10).

EighthCircuit case law holds thet the defendant in any civil caseis entitled to a specific indruction
onitstheory of the casg, if the ingtruction is"legdly correct, supported by the evidence and brought to the
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court'satention in atimely request.” DesMoines Bd. of Water Works v. Alvord, Burdick & Howson,
706 F.2d 820, 823 (8th Cir. 1983).

Notes on Use

1. Select the bracketed language that corresponds to the burden-of-proof ingtructiongiven. See
also Modd Instruction 3.04, infra, and the Committee Comments thereto.

2. Thisingruction should be modified, as gppropriate, to include only those factors supported by
the evidence.
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5.53B "DIRECT THREAT" -- STATUTORY DEFENSE

Your verdict must be in favor of the defendant if it has been proved by the [(greater weight)
(preponderance)]* of the evidence that

First, defendant (Specify action(s) taken with respect to plantiff) because plaintiff posed adirect

threat to the hedlth or safety of othersin the workplace; and

Second, such direct threat could not be eliminated by reasonable accommodation.

A direct threat means a significant risk of substantial harm to the hedlth or safety of the person or
other persons that cannot be diminated by reasonable accommodation. The determination that a direct
threat exists must be based on a pecific personal assessment of the plaintiff's present ability to safely
perform the essentia functions of the job. This assessment of the plaintiff's ability must be based on ether
areasonable medica judgment that relies on the most current medical knowledge, or onthe best available
objective evidence.

In determining whether aperson poses a direct threat, you must consider: (1) the duration of the
risk; (2) the nature and severity of the potentia harm; (3) the likelihood that the potentia harmwill occur;
and (4) the likely time before the potential harm occurs.

Committee Comments

This indruction should be used in submitting the defense of direct threat. See 42 U.S.C. §
12111(3); 29C.F.R. 1630.2(r). Eighth Circuit caselaw holdsthet the defendant in any civil caseisentitled
to a goedific indruction on its theory of the case, if the indruction is "legdly correct, supported by the
evidence and brought to the court's attention in a timdy request.” Des Moines Bd. of Water Works v.
Alvord, Burdick & Howson, 706 F.2d 820, 823 (8th Cir. 1983).

Under the ADA, an employer may apply its qudification standards, tests, or selection criteriato
screen out, deny ajob to, or deny a benefit of employment to a disabled person, if such criteriaare job-
related and congstent with business necessity and if the person cannot performthe essentia function of the
positionwithreasonable accommodation. 42 U.S.C. §12113(a); EEOC v. AlC Securitylnvestigations,
Ltd., 55 F.3d 1276, 1283-84 (7th Cir. 1995).

The ADA includes within the term “qudificationstandards’ the requirement that the employee not
pose a direct threat to the hedth or safety of other individuas in the workplace. See 42 U.S.C. §
12133(b). Atleast one court hasreected thelanguage of 29 C.F.R. 8 1630.2(r) which expandsthe ADA
to indudethe employee being a direct threat to himsdf or hersdf. See Kohnkev. Delta Airlines, Inc., 932
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F. Supp. 1110, 1111-12 (N.D. Ill. 1996). That court, however, held that a qudification standard which
proscribed an employee being a direct threat to himsdlf, as wdl as others in the workplace, could pass
muster under the more general provision of 42 U.S.C. § 12113(a).

For adiscusson of the “direct threat” defenseinthe health care context, see Bragdon v. Abbott,
524 U.S. 624, 648 (1998) (hedlth care professiona has duty to assess risk based on objective, scientific
information available to him or her and othersin profession).

Noteson Use

1. Sdlect the bracketed language that corresponds to the burden-of-proof ingructiongiven. See
also Modd Ingtruction 3.04, infra, and the Committee Comments thereto.

2. Theterm “direct threat” is defined by the ADA as*adgnificant risk to the hedth or safety of
others that cannot be diminated by reasonable accommodation.” See 42 U.S.C. § 12113 (b). The
gpplicable regulaions define “direct threet” as a“sgnificant risk of substantid harm to the health or safety
of the individual or othersthat cannot be diminated or reduced by reasonable accommodation.” See 29
C.F.R. 8 1630.2(r) (emphads added). Thisregulatory expanson of the ADA toincludean employeebeing
athreat to himsdlf or hersdlf, aswell asto others, hasbeenreected by at least one court. See Kohnke v.
Delta Airlines, Inc., 932 F. Supp. 1110 (N.D. IlI. 1996).
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5.54 ACTUAL DAMAGES

If you find in favor of plaintiff under Instruction ! [and if you answer "no" in response to
Instruction___,]? then you must award plaintiff such sum as youfind by the [(greater weight) (preponder-
ance)]® of the evidencewill fairly and justly compensate plaintiff for any damagesyoufind plaintiff sustained
as a direct result of [describe defendant's decison--e.g., "defendant's failure to hire plaintiff”]. Plantiff's
clam for damages includes three distinct types of damages and you must consider them separately.

First, youmust determine the amount of any wages and fringe benefits* plantiff would have earned
in [higher] employment with defendant if [he/she] had not been discharged on [fill in date of discharge]
through the date of your verdict,> minus the amount of earnings and benefits that plaintiff received from
other employment during thet time.

Second, you must determine the amount of any other damages sustained by plaintiff, such as[list
damages supported by the evidence].6 Y oumust enter separate amountsfor eachtype of damagesin the
verdict form and must not include the same items in more than one category.’

[Youaredsoingructed that plaintiff hasaduty under the law to “mitigate” [higher] damages--that
iS, to exercise reasonable diligence under the circumsatances to minimize [hisher] damages. Therefore, if
you find by the [(greater weight) (preponderance)] of the evidence that plaintiff failed to seek out or take
advantage of an opportunity that was reasonably available to [him/her], youmust reduce [hisher] damages
by the amount [he/she] reasonably could have avoided if [he/she] had sought out or taken advantage of
such an opportunity.]?

[Remember, throughout your deliberations, you must not engage in any speculation, guess, or
conjecture and you must not award damages under this Ingtruction by way of punishment or through

sympathy.]®
Committee Comments

The Civil Rights Act of 1991 makesthree sgnificant changes in the law regarding the recovery of
damages in Title VII cases. Firg, the plantiff prevails on the issue of liability by showing that unlawful
discrimination was a“motivating factor” inthe rlevant employment decison; however, the plaintiff cannot
recover any actual damagesif the employer showsthat it would have made the same employment decision
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eveninthe absence of any discriminatory intent. 42 U.S.C. 8 2000e-2(g)(2)(B). Second, the Civil Rights
Act permitsthe plantiff to recover general compensatory damagesin additionto thetraditional employment
discrimination remedy of back pay and lost benefits. 1d. 8 1981a(a). Third, the Act expresdy limitsthe
recovery of general compensatory damages to certain dollar amounts, ranging from$50,000 to $300,000
depending upon the size of the employer. 1d. 8§ 1981a(b).

Thisingruction is designed to submit the standard back pay formula of lost wages and benefits
reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806,
808-09 (8th Cir. 1982). Thisindruction may be modified to articulate the typesof interim earnings which
should be offset againgt the plaintiff's back pay. For example, severance pay and wages from other
employment ordinarily are offset againgt aback pay award. See Krause v. Dresser Industries, 910 F.2d
674, 680 (10th Cir. 1990); Cornetta v. United Sates, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Fariss
v. Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Socia
Security benefits or pension benefits ordinarily are not offset against aback pay award. See Doyne v.
Union Electric Co., 953 F.2d 447, 451 (8th Cir. 1992) (holding that pension benefits are a "collatera
source benefit"); Dreyer v. Arco Chemical Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Socia Security
and pension benefits not deductible); Protos v. Volkswagen of America, Inc., 797 F.2d 129, 138-39
(3d Cir. 1986) (unemployment benefits not deductible); Rasimas v. Michigan Dept. of Mental Health,
714 F.2d 614, 626 (6th Cir. 1983) (same). But see Blumv. Witco Chemical Corp., 829 F.2d 367, 374
(3d Cir. 1987) (pension benefits received as aresult of subsequent employment considered in offsetting
damagesaward); Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1493 (10th Cir. 1989) (deductibility of
unemployment compensation is within trid court's discretion); Hornv. DukeHomes, 755 F.2d 599, 607
n.12 (7th Cir. 1985) (same); EEOC v. Enterprise Assn Steamfitters Local No. 638,542 F.2d579, 592
(2d Cir. 1976) (same). However, because Title VII, as amended by the Civil Rights Act of 1991, no
longer limits recovery of damages, the ingdruction permits the recovery of generd damages for pain,
suffering, humiliaion, and thelike.

Becausethe law imposes alimit on general compensatory damages but does not limit the recovery
of back pay and lost benefits, the Committee believesthat these types of damages must be considered and
assessed separately by the jury. Otherwise, if the jury awarded a single dollar amount, it would be
impossible to identify the portion of the award that was attributable to back pay and the portionthat was
dtributable to “generd damages” Asareault, thetria court would not be able to determine whether the
jury's award exceeded the statutory limit.

In some cases, a discrimination plaintiff may be digible for front pay. Because front pay is
essentidly an equitable remedy “in lieu of” reingtatement, front pay is an issue for the court, not the jury.
Excel Corp. v. Bodey, 165 F.3d 635 (8" Cir. 1999). SeeMacDissi v. Valmont Indus., 856 F.2d 1054,
1060 (8th Cir. 1988); Newhouse v. McCormick & Co., 110 F.3d 635, 641 (8th Cir. 1997) (front pay
isanissue for the court, not the jury, inADEA cases). If thetrid court submits the issue of front pay to the
jury, the jury’ sdeterminationmay be binding. See Doynev. Union Electric Co., 953 F.2d 447, 451 (8th
Cir. 1992) (ADEA case).
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In Kramer v. Logan County School Dist. No. R-1, 157 F.3d 620, 625-26 (8th Cir. 1998), the
court ruled that “front pay is an equitable remedy excluded from the statutory limit on compensatory
damages provided for in [42 U.S.C.] § 1981a(b)(3).”

Although the Civil Rights Act of 1991 expresdy limits the amount of compensatory and punitive
damages depending uponthe sze of the employer, the jury shdl not be advised on any such limitation. 42
U.S.C. §1981a(c)(2). Instead, thetrid court will Smply reduce the verdict by the amount of any excess.

Noteson Use
1. Fill in the number or title of the essential dements ingtruction here.

2. Rl inthe number or title of the “same decison” indruction here. Even if thejury finds that the
defendant would have made the same decision regardless of plaintiff’ s disability, the Court may direct the
jury to determine the amount of damages, if any, sustained by the plaintiff. This gpproach will protect
againg the necessity of aretria of the caseinthe event the underlying liability determination is reversed on

appedl.

3. Sdlect the bracketed language that corresponds to the burden-of -proof indructiongiven. See
also Modd Instruction 3.04, infra, and the Committee Comments thereto.

4. When certain benefits, such asemployer-subsidized hedlth insurance, arerecoverable under the
evidence, thisingruction may be modified to explain to the jury the manner in which recovery for those
benefitsisto be caculated. Clamsfor lost benefits often present difficult issues asto the proper measure
of recovery. See Tolan v. Levi Srauss& Co., 867 F.2d 467, 470 (8th Cir. 1989) (discussing different
approaches). Some courts deny recovery for lost benefits unless the employee purchased subgtitute
coverage, in which case the measure of damages is the employee's out-of-pocket expenses. Syvock v.
Milwaukee Boiler Mfg. Co., 665F.2d 149, 161-62 (7thCir. 1981); Pearcev. Carrier Corp., 966 F.2d
958 (5th Cir. 1992). Other courts permit the recovery of the amount the employer would have pad as
premiums on the employee's behdf. Farissv. Lynchburg Foundry, 769 F.2d 958, 964-65 (4th Cir.
1985). The Committee expresses no view as to which gpproach is proper. Thisingruction aso may be
modified to exclude certain items whichwere mentioned during trid but are not recoverable because of an
insufficiency of evidence or as a métter of law.

5. Front pay is anequitable issue for the judge to decide. Excell Corp. v. Bodey, 165 F.3d 635,
639 (8" Cir. 1999) (Title VII case). In some cases, the defendant will assert some independent post-
discharge reason--suchasaplant clasing or sweeping reductioninforce--astowhy the plantiff would have
been terminated in any event beforetrid. See, e.g., Cleverly v. Western Elec. Co., 450 F. Supp. 507
(W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). In those cases, thisinstruction must be modified
to submit thisissue for the jury's determination.
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6. Under the Civil Rights Act of 1991, aprevailing ADA plaintiff may recover damagesfor mentd
anguish and other persond injuries. The types of damages mentioned in 8§ 1981a(b)(3) include “future
pecuniary losses, emotiond pain, suffering, inconvenience, menta anguish, loss of enjoyment of life, and
other nonpecuniary losses.” For cases invaving the provision of a reasonable accommodation (Model
Ingtruction’5.51(C), infra), the plaintiff may not recover suchdamagesif the defendant demonstrated “ good
fathefforts’ to arive at a reasonable accommodation withthe plantiff. Seeinfra Model Ingtruction’5.57.

7. If theissue of “front pay” is submitted to the jury, it should be digtinguished from an award of
compensatory damages, which is subject to the statutory cap. See infra Committee Comments.
Accordingly, separate categories of damages must be identified.

8. Thisparagraph isdesigned to submit the issue of "mitigation of damages' in gppropriate cases.
See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983); Fieldler v. Indianhead Truck
Line, Inc., 670 F.2d 806, 808-09 (8th Cir. 1982).

9. This paragraph may be given a thetria court's discretion.
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5.55 NOMINAL DAMAGES

If you find in favor of plaintiff under Instruction ! [and if you answer "no" in response to
Ingruction ___,]? but you find that plaintiff's damages have no monetary vaue, then you must return a
verdict for plaintiff in the nomina amount of One Dollar ($1.00).3

Committee Comments

Most employment discrimination cases involve lost wages and benefits. In some case, however,
the jury may be permitted to return a verdict for only nomina damages. For example, if the plaintiff was
given severance pay and was able to secure a better paying job, the evidence may not support an award
of back pay, but may support an award of compensatory damages. Thisingruction isdesigned to submit
the issue of nomina damages in gppropriate cases.

Noteson Use
1. Fill in the number or title of the essential dements ingtruction here.

2. Fill inthe number or title of the "same decison” indruction here. Evenif the jury finds thet the
defendant would have made the same decision regardless of plaintiff’ s disability, the Court may direct the
juryto determine the amount of damages, if any, awarded to the plantiff. Thisapproachwill protect againgt
the necessity of aretria of the caseinthe event the underlying ligbility determination is reversed on apped.

3. One dollar ($1.00) arguably is the required amount in cases in which nomina damages are
appropriate. Nomina damages are gppropriate when the jury is unable to place a monetary value of the
harm that the plaintiff suffered from the violation of hisrights. Dean v. Civiletti, 670 F.2d 99, 101 (8th
Cir. 1982) (Title V1I); cf. Cowansv. WArrick, 862 F.2d 697 (8th Cir. 1988) (in prisoner avil rightsaction,
nominal damages are appropriate where the jury cannot place a monetary vaue of the harm suffered by
the plaintiff); Haley v. Wyrick, 740 F.2d 12 (8th Cir. 1984).
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5.56 PUNITIVE DAMAGES

Inadditionto actual [and nomina] damages mentioned inthe other ingructions, the law permitsthe
jury under limited circumstances to award an injured person punitive damages.

If you find in favor of plaintiff under Instruction ! and if you answer “no” in response to
Ingtruction__,2 then you must decide whether defendant acted with maice or recklessindifferenceto
plantiff's right not to be discriminated againgt® on the basi's of [hisher] (specify aleged impairment(s)).
Defendant acted with malice or reckless indifferenceif:

it has been proved by the [(preponderance) or (greater weight)] of the evidence that [insert the

name(s) of the defendant or manager* who terminated® plaintiff’s employment] knew that the

(termination)® wasinviolaionof the law prohibiting disability discrimination, or acted withreckless

disregard of that law.

[However, youmay not award punitive damagesif it has been proved by the [ (preponderance) or (greater
weight)] of the evidence [that defendant made a good-faith effort to comply with the law prohibiting
disability discrimination]®.

If you find that defendant acted with maice or reckless disregard and did not make agood faith
effort to comply withthe law, then, inadditionto any actua [or noming] damagesto whichyoufind plantiff
entitled, you may, but are not required to, award plaintiff an additional amount as punitive damagesif you
find it is appropriate to punish the defendant or to deter defendant and others from like conduct in the
future. Whether to award plaintiff punitive damages, and the amount of those damages, are within your
discretion.

[Y ou may assess punitive damages againg any or dl defendants or you may refuse to impose
punitivedamages. If punitive damages are assessed against morethan one defendant, the amounts assessed
againg such defendants may be the same or they may be different.]’

Committee Comments
Under the Civil RightsAct of 1991, aTitle VIl or ADA plantiff may recover damages by showing

that the defendant engaged in discrimination “with malice or with reckless indifference to [his or her]
federdly protected rights” See 42 U.S.C. § 1981a(b)(1). See also Modd Ingtruction 4.53, infra, on
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punitive damages and Pacific Mut. Life Ins. Co. v. Hadlip, 499 U.S. 1 (1991). In 1999, the United
States Supreme Court explained that the terms “maice’ and * reckless’ ultimatdy focus onthe actor’ sstate
of mind. Kolstad v. American Dental Association, 527 U.S. 526, 535 (1999). The Court added that
the terms pertain to the employer’s knowledge that it may be acting in violation of federd law, not its
awareness that it isengaging in discrimingtion. 1d. To be ligble for punitive damages, the employer must
at least discriminate in the face of a perceived risk that its actions will violate federd law. Id. at 536.
Rejecting the conclusionof the lower court that punitive damageswere limited to casesinvalving intentiona
discrimination of an “egregious’ nature, the Court held that a plaintiff isnot required to show egregious or
outrageous discrimination independent of the employer’s sate of mind. 1d. at 546.

The Kol stad case aso established a good-faith defense to place limitsonanemployer’ svicarious
lidhility for punitive damages. Recognizing that Title VII and the ADA are both efforts to promote
preventionof discrimination as well as remediation, the Court held that an employer may not be vicarioudy
liable for the discriminatory decisions of manageria agents where those decisons are contrary to the
employer’ sgood fatheffortsto comply with Title V11 or the ADA. 1d. at 545. The Court does not darify
which party has the burden of proof on the issue of good faith.

For cases invaving the provision of a reasonable accommodation (see infra Model Ingtruction
5.51(C)),the plaintiff may not recover punitive damagesif the defendant demonstrated “good faithefforts’
to arrive a a reasonable accommodetion with the plaintiff. Seeinfra Mode Instruction 5.57.

Under the ADA, as amended by the Civil Rights Act of 1991, the upper limit onanawardinduding
punitive and compensatory damages is $300,000. See 42 U.S.C. § 1981a(b)(3) (limiting the sum of
compensatory and punitive damages awards depending on the size of the employer). For a discusson of
submitting punitive damages to the jury under both state and federa law, see Kimzey v. Wal-Mart Stores,
Inc., 107 F.3d 568, 575-78 (8th Cir. 1997).

Notes on Use

1. Hll inthenumber or title of theessentid dementsingruction here. Seeinfra Model Instructions
5.51(A), 5.51(B) and 5.51(C).

2. Hill in the number or title of the “same decison” indruction if gpplicable. See infra Model
Instruction 5.51(A/B)(1).

3. Although afinding of discrimination ordinarily subsumesafinding of intentiona misconduct, this
language is included to emphasize the threshold for recovery of punitive damages. Under the Civil Rights
Act of 1991, the standard for punitive damages is whether the defendant acted “with maice or with
recklessindifferenceto the [plaintiff’ | federdly protected rights.” Civil RightsAct of 1991, § 102 (codified
at 42 U.S.C. § 1981a(b)(1)).
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4. Usethe name of the defendant, the manager who took the action, or other descriptive phrase
such as “the manager who fired plaintiff.”

5. Thislanguage is designed for useinadischarge case. Ina“falureto hire” “falureto promote,”
“demotion,” or “condructive discharge’ case, the language must be modified.

6. Usethis phrase only if the good faithof defendant isto be presented to the jury. This two-part
test was articulated by the United States Supreme Court inKol stadv. American Dental Association, 527
U.S. 526 (1999). For adiscussion of the case, seethe Committee Comments. Itisnot clear fromthe case
who bears the risk of nonpersuasion on the good faith issue. The Committee predicts that case law will
place the burden on the defendant to raise the issue and proveit.

7. Thebracketed languageisavailablefor useif punitive damage clamsare submitted against more
than one defendant.

170 5.56



Employment Cases -- Element and Damage I nstructions
5.57 "GOOD FAITH" DEFENSE TO COMPENSATORY AND PUNITIVE DAMAGES
If youfindin favor of plaintiff under Insruction __,* then you must answer the following question
in the verdict form(s): Has it been proved by the [(greater weight) (preponderance)]? of the evidence that

the defendant made a good faith effort and consulted with the plaintiff, to identify and make a reasonable
accommodation?
Committee Comments
Thisingruction is designed for use in cases where a discriminatory practice involves the provison
of areasonable accommodetion. The language is derived from42 U.S.C. § 1981a(a)(3), whichprovides
that the plantiff may not recover damages if the defendant "demongtrates good faith efforts’ to arrive a a

reasonable accommodetion with the plaintiff.

If the jury answers the above interrogatory in the affirmative, the plantiff may ill be entitled to
attorneys fees and nominal damages.

Noteson Use

1. Fill inthenumber or title of the*reasonable accommodation” essentid dementsingruction here
(Modd Ingtruction 5.51(C), infra).

2. Sdlect the bracketed language that corresponds to the burden-of-proof instruction given. See
also Modd Ingtruction 3.04, infra, and the Committee Comments thereto.
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5.58 BUSINESSJUDGMENT INSTRUCTION

You may not return a verdict for plaintiff just because you might disagree with defendant's

(decision)?* or believe it to be harsh or unreasonable.
Committee Comments

InWalker v. AT& T Technologies, 995 F.2d 846 (8th Cir. 1993), the Eighth Circuit ruled thet it
isreversible error to deny a defendant'srequest for aningructionwhichexplains that an employer hasthe
right to make subjective personnel decisions for any reason that is not discriminatory. Moreover, the
Circuit has expresdy gpproved the language of the ingtruction set forth here. See Wolff v. Brown, 128
F.3d 682, 685 (8th Cir. 1997) (“In an employment discrimination case, abus nessjudgment ingtructionis
‘crucia to afar presentation of the case,' and the district court must offer it whenever it is proffered by the
defendant.”). Cf. Blake v. J.C. Penney Co., 894 F.2d 274, 281 (8th Cir. 1990) (upholding a different
business judgment ingruction as sufficient).

Noteson Use

1. Thisingruction makes reference to the defendant's "decison.” It may be modified if another
term--such as"actions' or "conduct”--is more appropriate.
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5.59 CONSTRUCTIVE DISCHARGE INSTRUCTION

Seeinfra Modd Instruction No. 5.93.
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5.60 et seq. (Reserved for " Reasonable Accommodation™ Cases under the
Americanswith Disabilities Act, 42 U.S.C. § 12101)
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570 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION
I ntroductory Comment

The legd theory underlying Firss Amendment retaliation cases is that "a State cannot condition
public employment on a basis that infringes the employeeg's condtitutionally protected interest in freedom
of expresson.” Connick v. Myers, 461 U.S. 138, 142 (1983); see also Pickering v. Board of Educ.,
391 U.S. 563, 568-74 (1968); Perry v. Sndermann, 408 U.S. 593, 597-98 (1972); Mt. Healthy City
School Dist. v. Doyle, 429 U.S. 274, 283-84 (1977); Rankin v. McPherson, 483 U.S. 378, 383-84
(1987); Watersv. Churchill, 511 U.S. 661 (1994). Although most First Amendment retdiation cases
relate to the termination of the plaintiff's employment, they caninvolve demotions, suspensions, and other
employment-related actions. See, e.g., Stever v. Independent School Dist. No. 625, 943 F.2d 845 (8th
Cir. 1991) (transfer); Powell v. Basham, 921 F.2d 165, 167-68 (8th Cir. 1990) (denid of promotion);
Duckworth v. Ford, 995 F.2d 858, 860-61 (8th Cir. 1993) (harassment). Generdly, there are three
issuesin FHrst Amendment retdiation cases. whether the plaintiff's peech was "protected activity” under
the First Amendment; whether the plaintiff's speechwas amativating or substantia factor inthe defendant's
decisonto terminate or otherwiseimpair the plaintiff'semployment; and whether the defendant would have
takenthe same actionirrespective of the plaintiff'sspeech. E.g., Hamer v. Brown, 831 F.2d 1398, 1401
(8th Cir. 1987); Lewis v. Harrison School Dist., 805 F.2d 310, 313 (8th Cir. 1986). In view of the
Supreme Court's decision in Mt. Healthy City School Dist. v. Doyle, 429 U.S. 274 (1977), the model
indruction on lidbility utilizes a motivating-factor/same-decision burden-shifting format in dl Frst

Amendment retaliation cases.
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571 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION -
ESSENTIAL ELEMENTS

Y our verdict must be for plantiff [and against defendant ]* [on plaintiff's First

Amendment retdiation dam]? if the folloning dements have been proved by the [(greater weight)
(preponderance)]® of the evidence:

First, defendant [discharged]* plaintiff; and

Second, plaintiff's [here specificaly describe plaintiff's protected speech - e.g., letter to the local
newspaper]® was a mativating factor® in defendant's decision [to discharge]” plaintiff[; and

Third, defendant was acting under color of law] .2

However, your verdict must befor defendant if any of the above e ementshas not been proved by
the [(greater weaght) (preponderance)] of the evidence, or if it has been proved by the [(greater weight)
(preponderance)] of the evidence that defendant would have [discharged] plaintiff regardiess of [higher]
(Ietter to the loca newspaper).®

Committee Comments
OVERVIEW

Public employers may not retdiate againgt their employees for gpeaking out on matters of public
concern unless their speech contains knowingly or recklesdy fa se statements, underminesthe ability of the
employee to function, or interferes with the operation of the governmenta entity. McGee v. South
Pemiscot School Dist., 712 F.2d 339, 342 (8th Cir. 1983). Inrecent years, the EighthCircuit hasissued
anumber of noteworthy decisions concerning this theory of liability. See Duckworth v. Ford, 995 F.2d
858, 861 (8th Cir. 1993) (holding that defendants were not entitled to qudified immunity in Frst
Amendment case); Shandsv. City of Kennett, 993 F.2d 1337, 1344-46 (8th Cir. 1993) (affirming
J.n.o.v. for employer where plaintiff's comments regarding personnel and safety issueswere not protected
by Firs Amendment); Bausworthv. Hazelwood School Dist., 986 F.2d 1197 (8th Cir. 1993) (affirming
summary judgment for employer where plantiff's comments regarding school digtrict policy were not
"protected activity™); Buzek v. County of Saunders, 972 F.2d 992 (8th Cir. 1992) (individua defendant
was not entitled to qudified immunity defensein Frs Amendment case); Bartlett v. Fischer, 972 F.2d
911 (8th Cir. 1992) (approving qualified immunity defense in Firss Amendment case); Stever v.
Independent School Dist. No. 625, 943 F.2d 845 (8th Cir. 1991) (andyzing "protected speech” and
"causation” issues); Powell v. Basham, 921 F.2d 165 (8th Cir. 1990) (holding that public employee's
criticismof employer's promotion processwas "protected activity™); Crain v. Board of Police Comm'rs,
920 F.2d 1402 (8th Cir. 1990) (affirming summary judgment where plaintiffs interna grievances did not
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riseto the level of "protected speech™); Hoffmann v. Mayor of City of Liberty, 905 F.2d 229 (8th Cir.
1990) (employeegrievancewas not protected by the First Amendment); Darnell v. Ford, 903 F.2d 556
(8thCir. 1990) (ruling that state police officer's support of a certain candidate for the positionof Highway
Petrol Superintendent was "protected activity").

PRIMARY ISSUESIN FIRST AMENDMENT CASES

Genegrdly, there are three primary issuesin First Amendment retdiation cases. (1) whether the
plaintiff's speechwas " protected activity" under the First Amendment; (2) whether the plaintiff's protected
activity was a subgtantial or motivating factor in defendant's decison to terminate or otherwise impair the
plantiff's employment; and (3) whether the defendant would have taken the same action irrespective of
plantiff'sprotected activity. Hamer v. Brown, 831 F.2d 1398, 1401 (8thCir. 1987); Lewisv. Harrison
School Dist., 805 F.2d 310, 313 (8th Cir. 1986); Cox v. DardanellePublic School Dist., 790 F.2d 668,
672 (8th Cir. 1986). The determination of whether the plaintiff's speech was "protected” presents a
question of law for the court. E.g., Bausworth v. Hazelwood School Dist., 986 F.2d 1197, 1198 (8th
Cir. 1993); Lewis v. Harrison School Dist., 805 F.2d 310, 313 (8th Cir. 1986).

SECONDARY ISSUESRELATING TO "PROTECTED SPEECH" DETERMINATION

In generd, the question of whether the plantiff's speech was "protected” depends upon two
subissues: (1) whether the plantiff's speech addressed a matter of "public concern”; and (2) whether, in
badancing the competing interedts, the plantiff's interest in commenting on matters of public concern
outweighs the government'sinterest inrendering effident servicesto itscongtituents. Watersv. Churchill,
511 U.S. 661 (1994); Hamer v. Brown, 831 F.2d 1398, 1401-02 (8th Cir. 1987); Cox v. Dardanelle
Public School Dist., 790 F.2d 668, 672 (8th Cir. 1986). In many cases, the trid court will be able to
determine whether the plaintiff's speech was protected without much difficulty. However, as discussed
below, complicated issues can arise when there are factud disputes underlying thisissue. See Shands v.
City of Kennett, 993 F.2d 1337, 1342 (8th Cir. 1993).

a. Public Concern

Andyss of whether the plantiff's speech addressed a matter of "public concern” requires
condderation of the plaintiff'srole in conveying the speech, whether the plaintiff attempted to communicate
to the public at large, and whether the plaintiff was attempting to generate public debate or merdy pursuing
persona gan. Bausworth v. Hazelwood School Dist., 986 F.2d 1197 (8th Cir. 1993); but cf.
Derrickson v. Board of Educ., 703 F.2d 309, 316 (8th Cir. 1983) (gpeech can be protected even if it
was "privately expresged]” to plaintiff'ssuperiors); Darnell v. Ford, 903 F.2d 556, 563 (8th Cir. 1990)
(speech was protected even if it was motivated by plantiff's sdf-interest); see generally Connick v.
Myers, 461 U.S. 138, 147 (1983) (speech is not protected by First Amendment if plaintiff speaks merdy
as an employee upon matters only of personal interest). Determination of whether the plaintiff's speech
addressed amatter of public concern appearsto fal exdusvey withinthe province of the court. SeelLewis
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v. Harrison School Dist., 805 F.2d 310, 312-13 (8th Cir. 1986) (trid court erred in following jury's
finding that plaintiff's soeech did not address a matter of public concern).

b. Balancing of Interests

Andyss of the "bdandng’ issue depends upon a variety of factors, which traditiondly have
included the fallowing: the need for harmony in theworkplace;, whether the governmenta entity'smission
required a close working relationship between the plaintiff and his or her co-workers when the speech in
questionhas caused or could have caused deteriorationinthe plantiff'swork reaionships, the time, place,
and manner of the speech; the context in which the dispute arose;  the degree of public interest in the
gpeech; and whether the speech impaired the plaintiff's ability to perform hisor her duties. Shandsv. City
of Kennett, 993 F.2d 1337, 1344 (8th Cir. 1993); Hamer v. Brown, 831 F.2d 1398, 1402 (8th Cir.
1987); see generally Pickering v. Board of Educ., 391 U.S. 563, 568 (1968). This balancing process
is flexible, and the weight to be given to any one factor depends upon the specific circumstances of each
case. Shandsv. City of Kennett, 993 F.2d 1337, 1344 (8th Cir. 1993).

c. Balancing and Jury Instructions

Although the baancing process ultimady is a function for the court, Eighth Circuit case law
indicates that subsidiary factua issues must be submitted to the jury. For example, in McGee v. South
Pemiscot School Dist., 712 F.2d 339, 342 (8th Cir. 1983), the court stated that "[i]t was for the juryto
decide whether the [plaintiff's] |etter [to theeditor] created disharmony between M cGee and hisimmediate
supervisors." Likewise, in Lewisv. Harrison School Dist., 805 F.2d 310, 315 (8th Cir. 1986), the Eighth
Circuit ruled that it was error for the trid court to disregard the jury's specid interrogatory findings on
certain baancing issues. InShandsv. City of Kennett, 993 F.2d 1337 (8th Cir. 1993), the court stated
that:

Any underlying factud disputes concerning whether the plaintiff's speech is protected . . .
should be submitted to the jury through specia interrogatories or specia verdict forms. For
example, the jury should decide factua questions such asthe nature and substance of the plaintiff's
speech activity, and whether the speech created disharmony in the work place. The trid court
should then combine the jury'sfactud findings withitslegd conclusons in determining whether the
plaintiff's goeech is protected.

Id. at 1342-43 (citations omitted). Accordingly, thismode ingruction may be supplemented witha set of
specid interrogatoriesor it may require modificationto didt gpecific jury findings on critical bdancingissues
suchas"disharmony.” Seeinfra Note on Use 2; Model Ingtruction 5.71A. Although the plaintiff gppears
to have the burden of proof as to whether the speech was "condtitutionally protected,” see Cox v. Miller
County R-1 School Dist., 951 F.2d 927, 931 (8th Cir. 1991) and Stever v. Independent School Dist.
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No. 625, 943 F.2d 845, 849-50 (8th Cir. 1991), it is unclear whether the plaintiff bears the burden of
proof as to each subsidiary factor.

When the trid court submitsspecid interrogatories to the jury, it bears emphass that the ultimate
decision asto whether the plaintiff's speech was protected is a question of law for the court. E.g., Lewis
v. Harrison School Dist., 805 F.2d 310, 312-13 (8th Cir. 1986) (trid court erred in following jury's
finding that speech did not addressmatter of public concern); Bowman v. Pulaski County Soecial School
Dist., 723 F.2d 640, 644-45 (8th Cir. 1983) (plaintiff's speechwas protected eventhoughit " contributed
to the turmail” at the workplace). It aso bears emphasis that the defendant's reasonabl e perception of the
critical events is controlling; the jury cannot be adlowed to subdtitute its judgment as to what "redly
happened” for the honest and reasonable belief of the defendant. Watersv. Churchill, 511 U.S. 661
(1994.)

d. Balancing and Qualified Immunity

The need to addressthe badancing issuein jury ingructions is most likdly to arise in cases brought
againg municipdities, school didricts, and other local governmenta bodies which are not entitled to
qudified immunity or Eleventh Amendment immunity. In contragt, recent Eighth Circuit case law suggests
that individual defendants may have qudified immunity with repect to any jury-triable damages clams
if the "balancing issue' becomes critical in aFrst Amendment case. See Granthamv. Trickey, 21 F.3d
289, 295 (8th Cir. 1994) (holding thet individud defendants are entitled to qudified immunity wherethere
is specific and unrefuted evidence that the employee's speech affected morade and substantidly disrupted
the work environment); Bartlett v. Fisher, 972 F.2d 911, 916 (8th Cir. 1992) (suggesting that qudified
immunity from damages will apply whenever a Firs Amendment retdiation case involves the "baancing
tes"). But cf. Duckworthv. Ford, 995 F.2d 858, 861 (8th Cir. 1993) (regecting individual defendants
qudified immunity defense in Firs Amendment case); Buzek v. County of Saunders, 972 F.2d 992 (8th
Cir. 1992) (rgecting qudified immunity in Firss Amendment case where defendant failed to introduce
evidence suffident to invoke the baancetest); Powell v. Basham, 921 F.2d 165, 167-68 (8th Cir. 1990)
(rgjecting qudified immunity defense in First Amendment wrongful discharge cases); Lewisv. Harrison
School Dist., 805 F.2d 310, 318 (8th Cir. 1986) (same). In Watersv. Churchill, 511 U.S. 661 (1994),
the Supreme Court declined to address the issue of quaified immunity in Firs Amendment cases. In
addition, state governmenta bodies typicaly have Eleventh Amendment immunity from damages clams.
Will v. Michigan Dept. of StatePolice, 491 U.S. 58 (1989). Accordingly, when balancing issues arise
in a case brought by a state employee, the defendants may have immunity from a clam for damages and,
as areault, there would be no need for ajury trid or jury ingructions.

MOTIVATION AND CAUSATION

If aplaintiff can make the required threshold showing that he or she engaged inprotected activity,
the remaining issues focus on the questions of moativation and causation:  was the plaintiff's employment
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terminated or otherwise impaired because of his or her protected activity? In Mt. Healthy City School

Dist.v. Doyle, 429 U.S. 274, 287 (1977), the Supreme Court introduced the “ motivating-factor” /“ same-

decison” burden shifting format in First Amendment retdiation cases. On the issue of causation, it Aso
should be noted that the Eighth Circuit has dlowed a daim againgt a defendant who recommended the
plantiff's dismissal but lacked find decison-making authority. Darnell v. Ford, 903 F.2d 556, 561-62

(8th Cir. 1990). The Eighth Circuit dso has alowed a clam against a school board for unknowingly
carying out aschool principd'sretaliatory recommendation. Cox v. Dardanelle Pub. School Dist., 790

F.2d 668, 676 (8th Cir. 1986). More recently, in Waters v. Churchill, 511 U.S. 661 (1994), the
Supreme Court ruled that a public employer does not violate the Firss Amendment if it honestly and

reasonably believes reports by coworkersof unprotected conduct by the plaintiff; the Supreme Court did

not address the dtuation where the public employer relied upon the tainted recommendation of a
management-level employee.

Noteson Use
1. Usethis phraseif there are multiple defendants.

2. The bracketed language should be inserted when the plaintiff submits more than one clam to
the jury.

3. Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.

4. Thisingructionisdesgned for useinadischargecase. Ina“falureto hire" "falureto promote,”
or "demotion" case, theingructionmust be modified. Wherethe plaintiff resgned but clamsacondructive
discharge,” thisingtruction should be modified. See infra Model Ingtruction 5.93.

5. Toavoid difficult questions regarding causation, it is very important to specificaly describethe
gpeech which forms the basis for the clam. Vague references to "the plaintiff's speech” or "the plaintiff's
statements to the school board" oftenwill be inadequate; instead, specific reference to the time, place and
substance of the speech (e.g., "plantiff's comments ariticdzing teacher sdaries at the April 1992 school
board mesting") isrecommended. Whenever there is a genuine issue as to whether the plaintiff's speech
was" protected” by the First Amendment, the trial court should be extremely careful in making the record
regarding thisissue. If the trid court canreadily determine that the plaintiff's gpeech was " protected” by the
Firs Amendment without resort to jury findings asuccinct description of the protected speech should be
inserted inthe dementsingruction. By way of example, themode ingtruction makesreferenceto plaintiff's
"letter to the locd newspaper.” However, if there is an underlying factud dispute impacting whether the
plantiff's speech was protected, any questions of fact should be submitted to the jury through specia
interrogatories or other specid ingructiond devices. See Shands v. City of Kennett, 993 F.2d 1337,
1342-43 (8th Cir. 1993).
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As suggested by Shands v. City of Kennett, 993 F.2d 1337, 1342-43 (8th Cir. 1993), the trial
court may separately submit special interrogatoriesto didt jury findingsasto the rdlevant baancing factors,
while reserving judgment onthe lega impact of thosefindings. For asample set of interrogatories,seeinfra
Model Ingruction 5.71A. If thetria court takes this gpproach, it should postponeits entry of judgment
whileit fully evauates the implications of the jury'sfindings of fact. See infra Modd Instruction 5.75A.
Alternatively, if the essentid jury issue can be crystdlized inthe formof asngle essentid eement which the
plantiff must prove, it may be included in the dements indruction. For example, in McGee v. South
Pemiscot School Dist., 712 F.2d 339, 342 (8th Cir. 1983), the trid court ingructed the jury that its
verdict had to be for the defendantsif it believed that the plaintiff's"exercise of free speech had adisruptive
impact upon the [school didtrict's) employees.”

6. The Committee believes that the term "motivating factor" may be of such common usage thet
it need not be defined. If the jury has a question regarding this term, the following may be a suitable
definition:  "The term 'motivating factor' means a consderation that moved the defendant toward its
decison." The phrase "a factor that played a part" adso may be an appropriate subgtitute for the phrase
"motivating factor." See Estesv. Dick SmithFord, Inc., 856 F.2d 1097, 1101-02 (8th Cir. 1988). But
cf. Mt. Healthy City School Dist.v. Doyle, 429 U.S. 274, 287 (1977) (equating "mativating factor” with
"subgtantid factor”).

7. Thebracketed term should be consstent with thefirst dement. Accordingly, thisingtruction must
be modified in a"falure-to-hire," "failure-to-promote,” or "demotion” case.

8. Usethislanguage if the issue of whether the defendant was acting under color of date law, a
prerequidteto adamunder 42 U.S.C. §1983. Typicdly, thiseement will be conceded by the defendant.
If S0, it need not be included in this ingruction.

9. If appropriate, this ingtruction may be modified to include a "business judgment” and/or a
"pretext” indruction. Seeinfra Modd Instructions 5.94, 5.95.
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5.71A 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION -
SPECIAL INTERROGATORIES REGARDING
"PROTECTED SPEECH" BALANCING ISSUES

To assg the Court in determining whether plaintiff's [describe the speech upon which plaintiff's
dam is based--e.g., "memo to Principa Jones dated January 24, 1989"]* was protected by the First
Amendment to the United States Congtitution, you are directed to consider and answer the following
questions:

1. Did plaintiff's[memo to Principa Jones dated January 24, 1989] cause, or could it have

caused, disharmony or disruption in the workplace?

2. Did plantiff's [January 24, 1989, memo to Principa Jones] impar [hisher] ability to

perform [higher] duties?

Please use the Supplemental Verdict Form to indicate your answers to these questions.
Committee Comments

The Eighth Circuit has indicated that, whenever the Pickering baancing process must be invoked
to determine whether the plantiff's speech wasprotected by the First Amendment, “[a]ny underlying factua
disputes . . . should be submitted to the jury through specia interrogatories or specia verdict forms.”
Shands v. City of Kennett, 993 F.2d 1337, 1342 (8th Cir. 1993). Thisinstruction is designed to meet
the mandate of Shands. See generally Committee Comments to Model Ingtruction 5.71, infra. If the
plantiff'sspeechdearly is" protected” without referenceto the Pickering baancing andyss, thisingtruction
should not be used.

Although the Shands decision described anumber of factorstobeutilizedin the balancing process,
only two seemlikdy to raisefactud issueswhichwarrant the submissonof specid interrogatories: whether
the plaintiff's speech caused, or could have caused, disharmony or disruptioninthe workplace; and whether
the speechimpaired the plaintiff's ability to perform hisor her job. The other rdlevant factors--whichded
with the "need for harmony inthe workplace," the "degree of public interest in the speech,” the "context in
whichthe dispute arose," and the "time, manner, and place of the speech”--typicaly will not present factua
issuesfor the jury. Neverthdess, this ingruction should be tailored to the particular Stuation a hand by
adding, ddeting, or maodifying the rdlevant questions. If there is an issue concerning the time, place, or
manner of the speech, it should be resolved by the jury. For example, if the plaintiff contends that he/she
made the crucid remark at a public meeting while the defendant dams the remark was made in a private
conversation, the issue should be submitted to the jury by means of a specia interrogatory, such as.
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Did the plaintiff make higher statement [describe the statement - e.g., about corporal punishment
of students] at the public school board meseting of May 1, 19927

Smilarly, if thereisamaterid disoute over the precise content of the plaintiff's speech, it appearsthat the
issue mugt be resolved by thejury. In resolving any such factua dispute, deference must be given to the
honest and reasonable perception of the defendant. Waters v. Churchill, 511 U.S. 661 (1994). Thus,
if the defendant takes the position that it terminated the plaintiff based on a third-party report that the
plantiff engaged in unprotected insubordination, the following sequence of interrogatories may be
appropriate:

1. Did plaintiff say that hisher supervisor was incompetent?

Yes No
Note: If your answer is"yes" you should not answer Question No. 2. If your
answer is"no," continue on the Question No. 2.

2. Did defendant honestly and reasonably believe the report of [name plantiff's
coworker or other source of third-party report] that plaintiff had referred to his’her supervisor as
incompetent?

Yes No

In generd, it appears that the plaintiff has the burden of showing that his or her speech was
conditutiondly protected. See Cox v. Miller County R-1 School Dist., 951 F.2d 927, 931 (8th Cir.
1991); Stever v. Independent School Dist. No. 625, 943 F.2d 845, 849-50 (8thCir. 1991). However,
it is unclear whether the plaintiff should bear the risk of nonpersuasion on every subsidiary factua issue.
Accordingly, thisingructiondoes not includeany "burdenof proof" language. It dso should be noted that
the ultimate balancing test rests within the province of the Court and that no particular factor is dispositive.
See Shands, 993 F.2d at 1344, 1346.

Noteson Use
1. Describe the speech upon which the plaintiff bases his or her claim.
2. Thefirg two factors mentioned in Shands relate to "the need for harmony inthe office or work

place’ and "whether the government'srespongbilitiesrequired acl ose working re aionship to exist between
the plaintiff and co-workers." Shands, 993 F.2d a 1344. The second factor mentioned in Shands
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addresses whether the plaintiff's speech caused or could have caused deterioration in plaintiff's working
relationships. Shands, 993 F.2d at 1344. This question is designed to test thisissue.

3. Yet another balancing factor mentioned in Shands is whether the speech at issue impaired the
plantiff's adility to perform his or her assigned duties. See Shands, 993 F.2d at 1344. Thisquestion is
designed to test thisissue. Asdiscussed in the Committee Comments, thislist of questionsis not required
indl cases, nor isit dl-incdlusve. If other issues exist concerning the context or content of the plaintiff's
gpeech, additiond questions should be included.

4. Thejury'sanswersto the specid interrogatories should be recorded on a Supplementa Verdict
Form. Seeinfra Modd Ingtruction 5.75A.
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572 42U.S.C. §1983 - FIRST AMENDMENT RETALIATION - ACTUAL DAMAGES

If you find in favor of plaintiff under Ingtruction _,* then you must award plaintiff such sum as
you find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly compensate
plantiff for any actual damages you find plaintiff sustained as a direct result of defendant's conduct as
submitted in Instruction .® Actud damages include any wages or fringe benefits you find plaintiff
would have earned in [hisher] employment with defendant if [he/she] had not been discharged on [fill in
date of discharge], through the date of your verdict, minus the amount of earnings and benefitsfromother
employment received by plaintiff during that time* Actua damages also may include [list damages
supported by the evidence] .

[You are dso indructed that plaintiff has a duty under the law to "mitigate" his damages--that is,
to exercise reasonable diligence under the circumstances to minimize his damages. Therefore, if you find
by the [(greater weight) or (preponderance)] of the evidence that plantiff failed to seek out or take
advantage of an opportunity that was reasonably available to him, you mugt reduce his damages by the
amount he reasonably could have avoided if he had sought out or taken advantage of suchanopportunity.]®
[Remember, throughout your ddliberations, you must not engage in any speculation, guess, or conjecture
and you must not award any damages by way of punishment or through sympathy.]’

Committee Comments

Thisingruction is desgned to submit the standard back pay formula of lost wages and benefits
reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806,
808 (8th Cir. 1982). Moreover, because section 1983 damagesare not limited to back pay, theinstruction
aso permits the recovery of general damages for pain, suffering, humiliation, and the like.

In some cases, a discrimination plaintiff may be digible for front pay. Because front pay is
esentidly an equitable remedy “in lieu of” reingtatement, front pay is an issue for the court, not the jury.
Excel Corp. v. Bodey, 165 F.3d 635 (8" Cir. 1999). See MacDissi v. Valmont Indus., 856 F.2d 1054,
1060 (8" Cir. 1988); Newhouse v. McCormick & Co., 110 F.3d 635, 641 (8" Cir. 1997) (front pay
isan issue for the court, not the jury, iINADEA cases). If thetria court submitstheissue of front pay to the
jury, the jury’ sdeterminationmay be binding. See Doyne v. Union Electric Co., 953 F.2d 447, 451 (8"
Cir. 1992) (ADEA case).
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Thisingruction may be modified to articulate the types of interim earnings which should be offset
agang the plaintiff'sback pay. For example, severance pay and wagesfromother employment ordinarily
are offset againgt a back pay awvard. See Krausev. Dresser Industries, 910 F.2d 674, 680 (10th Cir.
1990); Cornetta v. United States, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Fariss v. Lynchburg
Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Social Security benefits or
pension benefits ordinarily are not offset againgt aback pay award. See Doyne v. Union Electric Co.,
953 F.2d 447, 451 (8th Cir. 1992) (holding that pension benefits are a" collatera source benefit"); Dreyer
v. Arco Chemical Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Social Security and pension benefits not
deductible); Protos v. Volkswagen of America, Inc., 797 F.2d 129, 138-39 (3d Cir. 1986)
(unemployment benefits not deductible); Rasimas v. Michigan Dept. of Mental Health, 714 F.2d 614,
626 (6th Cir. 1983) (same) but cf. Blum v Witco Chemical Corp., 829 F.2d 367, 374 (3d Cir. 1987)
(pensionbenefitsreceived asaresult of subsequent employment consdered in offsetting damages award);
Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1493 (10th Cir. 1989) (deductibility of unemployment
compensation iswithin trid court's discretion); Horn v. DukeHomes, 755 F.2d 599, 607 n.12 (7th Cir.
1985) (same); EEOC v. Enterprise Assn Seanfitters Local No. 638, 542 F.2d 579, 592 (2d Cir.
1976) (same).

Thisingtructionisdesignedto encompass a Stuaionwhere the defendant asserts someindependent
post-di scharge reason--such asaplant dosing or sweeping reductioninforce--why the plaintiff would have
been terminated in any event beforetrid. See, e.g., Cleverly v. Western Elec. Co., 450 F. Supp. 507
(W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, thetria court may give aseparate
indruction which submits thisissue in more direct terms.

Notes on Use
1. Insart the number or title of the "essentid ement” ingruction here.
2. Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

3. When certain benefits, such as employer-subsidized hedthinsurance benefits, are recoverable
under the evidence, thisingtruction may be modified to explain to the jury the manner in whichrecovery for
those bendfits is to be caculated. Clams for lost benefits often present difficult issues as to the proper
measure of recovery. SeeTolanv. Levi Srauss & Co., 867 F.2d 467, 470 (8th Cir. 1989) (discussing
different approaches). Some courts deny recovery for lost benefits unless the employee purchases
subdtitute coverage, in which case the measure of damages is the employee's out-of-pocket expenses.
Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981); Pearce v. Carrier Corp.,
966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the amount the employer would have
pad as premiums on the employegs behdf. Farissv. Lynchburg Foundry, 769 F.2d 958, 964-65 (4th
Cir. 1985). The Committee expresses no view asto which gpproach is proper. Thisinstruction aso may
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be modified to exclude certain items which were mentioned during trial but are not recoverable because
of aninaufficiency of evidence or as a matter of law.

4. This sentence should be used to guide the jury in cdculating the plaintiff's economic damages.
In section 1983 cases, however, a prevailing plaintiff may recover actud damages for emotiond distress
and other persond injuries. See Carey v. Piphus, 435 U.S. 247 (1978). The words following "minus’
are accurate only to the extent that they refer to employment that has been taken in lieu of the employment
with the defendant. That is Sgnificant where, for example, the plaintiff had a part-time job with someone
other thanthe defendant befor e the discharge and retained it after the discharge. Inthat circumstance, the
amount of earnings and benefits from that part-time employment received after the discharge should not
be deducted from the wages or fringe benefits the plaintiff would have earned with the defendant if he or
she had not have been discharged, unless the part-time job was enlarged after the discharge. In such a
case, the ingruction should be modified to make it clear to the jury which income may be used to reduce
plantiff's recovery.

5. Insection 1983 cases, aprevailing plaintiff may recover damages for mental anguish and other
persond injuries. The specific dements of damages that may be set forth in thisingruction are Smilar to
thosefound inthe Civil Rights Act of 1991. See 42 U.S.C. 8§ 1981a(b)(3). SeeinfraModel Ingructions
5.02 n.8, and 4.51.

6. This paragraph is designed to submit the issue of "mitigation of damages’ in appropriate cases.
See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

7. This paragraph may be given at the tria court's discretion.
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573 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION - NOMINAL DAMAGES

If youfind infavor of plaintiff under Instruction 1 but you find that plaintiff's damages have no
monetary vaue, then you must return a verdict for plaintiff in the nomina amount of One Dollar ($1.00).2

Committee Comments

Most employment discrimination cases involve lost wages and benefits. Nevertheless, anomind
damage ingructionshould be giveninappropriate cases, such aswherea plantiff daming a discriminatory
harassment did not sustain any loss of earnings. Goodwin v. Circuit Court of St. Louis County, 729
F.2d 541, 542-43, 548 (8th Cir. 1984).

An award of nomina damages can support a punitive damage award. See Goodwin v. Circuit
Court of . Louis County, 729 F.2d at 548.

If nomina damages are submitted, the verdict form must contain a line where the jury can make
that finding.

Noteson Use
1. Insert the number or title of the "essentid dements’ ingtruction here.
2. One Dollar ($1.00) arguably is the required amount in cases in which nomina dameges are
appropriate. Nomina damages are gppropriate when the jury is unable to place a monetary vaue on the
harm that the plaintiff suffered from the violation of hisrights. Cf. Cowansv. WArick, 862 F.2d 697 (8th

Cir. 1988) (in prisoner avil rightsaction, nomina damages are appropriate where the jury cannot place a
monetary vaue on the harm suffered by plaintiff); Haley v. WArick, 740 F.2d 12 (8th Cir. 1984).
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574 42 U.S.C. §1983 - FIRST AMENDMENT RETALIATION - PUNITIVE DAMAGES

In addition to actual damages, the law permits the jury under certain circumstancesto award the
injured person punitive damagesin order to punishthe defendant* for some extraordinary misconduct and
to serve as an example or warning to others not to engage in such conduct.

If youfind infavor of plaintiff and againgt defendant (name), [and if youfind by the [(greater weight)
or (preponderance)]? of the evidence that plaintiff's firing was motivated by evil motive or intent, or that
defendant was caloudy indifferent to plaintiff's rights],® then in addition to any damages to which you find
plantiff entitled, youmay, but are not required to, award plaintiff an additiona amount as punitive damages
if you find it is gppropriate to punish the defendant or to deter defendant and others from like conduct in
the future. Whether to award plaintiff punitive damages, and the amount of those damages are within your
discretion.

[Y ou may assess punitive damages agang any or dl defendants or you may refuse to impose
punitivedamages. If punitive damages are assessed against morethan one defendant, the amounts assessed
such defendants may be the same or they may be different.]*

Committee Comments
Punitive damages are recoverable under42U.S.C. §1983. Smithv. Wade, 461 U.S. 30 (1983).
Noteson Use
1. Public entities, such as cities, cannot be sued for punitive damages under section 1983. City
of Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981). Consequently, thetarget of apunitive damage
clam must be an individud defendant, sued in hisher individua capacity.
2. Select the bracketed language that corresponds to the burden-of-proof instruction given.

3. Seeinfra Modd Instruction 5.24 n.2.

4. Thebracketed languageisavailablefor useif punitive damage clamsare submitted against more
than one defendant.
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575 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION - VERDICT FORM
VERDICT
Note: Complete thisform by writing in the names required by your verdict.

On the [Firs Amendment retaiation]! cam of plaintiff [John Doe], as submitted in

Instruction 2 wefind in favor of

(Plantiff John Doe) or (Defendant Sam Smith)

Note: Complete the following paragraphs only if the above finding is in favor of plantiff. If the above
finding is in favor of defendant, have your foreperson Sgn and date this form because you have
completed your deliberation on this claim.

Wefind plaintiff's (name) damages as defined in Indruction 3to be:

$ (stating the amount or, if none, write the word "none")* (ating the
amount, or if you find that plaintiff'sdamages have no monetary vaue, set forth a nomina
amount such as $1.00).°

We assess punitive damages againgt defendant (name), as submitted in Instruction b as
follows
$ (stating the amount or, if none, write the word "none™).
Foreperson

Date:
Committee Comments
See infra Modédl Instruction No. 5.35.
Noteson Use

1. Thebracketed language should beincluded when the plaintiff submitsmultipleclamstothejury.
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2. The number or title of the "essential eement” instruction should be inserted here.
3. The number or title of the "actua damages' ingtruction should be inserted here.
4. Usethisphraseif the jury has not been ingtructed on nomina damages.

5. Usethis phraseif the jury isingdructed on nominad damages.

6. The number or title of the "punitive damages' ingtruction should be inserted here.
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5.75A 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION -
SPECIAL INTERROGATORIES ON "BALANCING" ISSUES

SUPPLEMENTAL VERDICT FORM

Asdirected in Instruction No. Lwefind asfollows

Question No. 1: Did plaintiff's [memo to Principa Jones]? cause, or could it have caused,
disharmony or disruption in the workplace?

Yes No
(Mark an " X" in the appropriate space)

Question No. 2: Did plaintiff's[memo to Principa Jones] impair [higher] ability to perform
[hig’her] duties?
Yes No

(Mark an " X" in the appropriate space)

Foreperson
Date
Committee Comments

See Committee Comments to Ingtruction No. 5.71A. These specid interrogetories are available
for usewhenthereare factud disputes underlying the determination of whether or not the plaintiff's speech
was protected by the Firsdt Amendment. This supplementa verdict form should never be used done; it
always should accompany Model Ingtructions 5.71, 5.71A and 5.75, infra.

The quedtions ligted in this model ingtruction are for illudration only; in every case, the list of
relevant questions mugt be tailored to the particular situation. It aso bears emphasis that the ultimate
question of whether the plaintiff's speech was protected is for the Court and that no sngle factor is
dispostive. Accordingly, when this supplementa verdict formis used, the triad court should receive dl of
the jury'sfindings and it should postpone its entry of judgment while it fully evauates the implications of
those findings.
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Noteson Use

1. The number or title of the specid interrogatory ingtruction should be inserted here. See infra
Modd Ingtruction 5.71A.

2. Describethe speech uponwhichthe plantiff bases hisor her dlam. This description should be
identical to the phrase used in the specid interrogatory ingtruction. See infra Modd Instruction 5.71A.

193 5.75A



Employment Cases -- Element and Damage I nstructions

5.80 CASESUNDER THE FAMILY AND MEDICAL LEAVE ACT (FMLA)
I ntroduction

These indructions are for use with cases brought under the Family and Medical Leave Act
(FMLA), 29 U.S.C. 88 2601 - 2654. The purposes of the FMLA are to balance the demands on the
workplace with the needs of families, to promote the stability and economic security of families and to
promote nationd interests in preserving family integrity. 29 U.S.C. § 2601(b). The Act entitles digible
employees to take up to 12 workweeks of unpaid leave because of a serious hedth condition that makes
the employee unable to perform the functions of his or her position; because of the birth of a son or
daughter and to care for the newborn child; for placement with the employee of a son or daughter for
adoption or foster care; or to care for the employee’ s spouse, son, daughter, or parent who hasa serious
hedlth condition. 29 U.S.C. § 2612, 29 C.F.R. § 825.112.

Employers Covered by the FMLA

A covered employer under the Act is one engaged in commerce or in an industry affecting
commerce who employs 50 or more employeesfor eachworking day during each of 20 or more calendar
workweeks in the current or preceding caendar year. 29 U.S.C. § 2611(4)(A), Beal v. Rubbermaid
Commercial Products, Inc., 972 F. Supp. 1216, 1222 n.13 (S.D. lowa 1997).

Employees Eligible for Leave

Not al employees are entitled to leave under FMLA. Before an employee can take leaveto care
for himsdf or hersdf, or afamily member, the fallowing digibility requirements must be met: he or she must
have been employed by the employer for at least 12 months and must have worked at least 1,250 hours
during the previous 12-monthperiod. 29U.S.C. § 2611(2)(A). A hushand and wifewho areboth digible
for FMLA leave and are employed by the same covered employer may be limited by the employer to a
combined total of 12 weeks of leave during any 12-monthperiod if the leave istakenfor 1) the birthof the
employee ssonor daughter or to carefor that newborn; 2) for placement of ason or daughter for adoption
or foster care, or to care for the child after placement; or 3) or to care for the employee's parent. 29
C.F.R. 8§ 202(q).

Family Members Contemplated by the FMLA
Employees are dso digible for leave when certain family members — his or her spouse, son,
daughter, or parent — have serious hedth conditions. Spouse means a husband or wife as defined or

recognized under state law where the employee resdes, including common law spousesin states where
common law marriages are recognized. 29 U.S.C. 2611(13); 29 C.F.R. § 825.113.
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Under the FMLA, ason or daughter meansabiologica, adopted or foster child, astepchild, alegd
ward, or a child of a person sanding in loco parentis, who is either under age 18, or who isage 18 or
older but isincapable of self-care because of amenta or physicd disability. 29 U.S.C. § 2611(12); 29
C.F.R. 8825.113(c). Personswith“inloco parentis’ status under the FMLA indudethose who had day-
to-day responsibility to carefor and finenddly support the employee when the employee was a child. 29
C.F.R. 8 113(c)(3).

“Incapable of sdlf-care” means that the individud requires active assistance or supervision to
providedaly self-careinthree or more of the activitiesof dally living or insrumenta activitiesof daily living.
29 C.F.R. §825.113(c)(1).

“Activitiesof dally living” indude adaptive activitiessuch as caring appropriatel y for one’ sgrooming
and hygiene, bathing, dressing and eeting. Id. “Ingrumentd activities of dally living” include cooking,
deaning, shopping, taking public transportation, paying bills, mantaning aresdence, usng telephones and
directories, using a post office, etc. 1d. “Physcd or mentd disgbility” means a physicd or mentd
imparment that subgtantidly limits one or more of the mgor life activities of an individud. 29 C.F.R. §
825.113(c)(2). These terms are defined in the same manner as they are under the Americans with
DisabilitiesAct. 1d.

Parent means a biologicd parent or an individud who stands or stood in loco parentis to an
employeewhenthe employeewasason or daughter. 29 U.S.C. § 2611(7). The term “parent” does not
include grandparentsor parents-in-law unless a grandparent or parent-in-law meetsthe in loco parentis
definition. Krohnv. Forsting, 11 F. Supp.2d 1082, 1091 (E.D. Mo. 1998); 29 C.F.R. § 825.113(b).

Leave for Birth, Adoption or Foster Care

The FMLA permits an employee to take leave for the birth of the employee’ s son or daughter or
to care for the child after birth, for placement of ason or daughter withthe employeefor adoptionor foster
care, or to care for the child after placement. 29 U.S.C. § 2612(a); 29 C.F.R. § 825.100.

The right to take leave under the FMLLA applies equdly to mae and femae employees. A father
aswell as amother, can take family leave for the birth, placement for adoption, or foster care of a child.
29 C.F.R. 8825.112(b). Circumstances may require that the FMLA leave begin before the actud date
of the birth of a child or the actud placement for adoption of a child. For example, an expectant mother
may need to be absent from work for prenata care, or her condition may make her unableto work. In
addition, if an absence from work is required for the placement for adoptionor foster careto proceed, the
employeeisentitled to FMLA leave. 29 C.F.R. 8 825.112(c)-(d).
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An employee' s entitlement to leave for abirthor placement for adoption or foster care expires at
the end of the 12-month period beginning on the date of the birth or placement unless sate law alows, or
the employer permits, leave to be takenfor alonger period. 29 C.F.R. §825.201. Any suchFMLA leave
must be concluded during thisone-year period. Id. An employeeisnot required to designate whether the
leave the employee is taking is FMLA leave or leave under state law. 29 C.F.R. 8 825.701. If an
employee’ sleave qudifiesfor FMLA and state-law leave, the leave used counts againgt the employee's
entitlement under both laws. 1d.

What Constitutes a “ Serious Health Condition?”

One of the more frequently litigeted aspects of the FMLA istheissue of what type of condition
condtitutesa“ serious health condition” under the Act. The concept of “ serious health condition” was meant
to be construed broadly, so that the FMLA’s provisions are interpreted to effect the Act’s remedia
purpose. Stekloff v. St. John’s Mercy Health Systems, 218 F.3d 858, 862 (8" Cir. 2000). The phrase
is defined in the regulations as an illness, injury, impairment or physical or menta condition that involves
inpatient care, aperiod of incapacity combined with trestment by a hedth care provider, pregnancy or
prenatal care, chronic conditions, long-term incgpacitating conditions, and conditions requiring multiple
treatments. 29 C.F.R. § 825.114(a).

Specificdly, inpatient care means an overnight stay inahospita, hospice, or resdentia medical care
fadlity, induding any period of incapacity (inability to work, attend school or perform other regular daily
activities), or any subsequent trestment inconnectionwiththe inpatient care. 29 C.F.R. § 825.114(a)(1).

I ncapacity plus treetment means a period of incapacity (inability to work, attend school or perform
other regular dally activities) of more than three consecutive days, including any subsequent trestment or
period of incapacity reating to the same condition, that dso involves. 1) trestment two or more times by
ahedthcareprovider, byanurse or physcian’ sassstant under direct supervisonof ahedthcare provider,
or by aprovider of health services (for example, aphysica therapist) under orders of, or on referrd by,
a hedth care provider; or 2) treatment by ahedlth care provider on at least one occasion which resultsin
a regimen of continuing treetment under the supervision of the hedth care provider. 29 C.F.R. 8
825.114(a)(2)(i). In some circumstances, the regulatory definition of incapacity offers limited guidance.
See, e.g., Caldwell v. Holland of Texas, 208 F.3d 671, 675 (8" Cir. 2000) (in Situation where three-
year-old child did not work or attend school, the FMLA regulations offered insufficient guidance for
determining whether child was incapacitated and fact finder must determinate whether the child' sillness
demongtrably affected his normd activity).

Pregnancy or prenatal care includesany period of incapacity duetothe pregnancyor prenatal care,
such astime off from work for doctors vists. 29 C.F.R. § 825.114(a)(2)(ii).
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A chronic hedlth condition meansaconditionwhichrequiresperiodic vistsfor trestment by ahedth
care provider, or by a nurse or physcian’'s assstant under direct supervison of a hedth care provider,
which continues over an extended period of time (induding recurring episodes of a single underlying
condition), and may cause episodes of incagpacity (inability to work, attend school or performother regular
daily activities) rather than continuing incapacity. 29 C.F.R. § 825.114(a)(2)(iii).

L ong-termincapacitating conditions are those for whichtrestment may not be effective, but require
continuing supervison of a hedth care provider, even though the patient may not be receiving active
treatment. 29 C.F.R. 8 825.114(a)(2)(iv).

Conditions requiring multiple treatments includes any period of absence to receive multiple
treatments (induding any period of recovery from the treatments) by a health care provider, or by a
provider of hedth care services under orders of, or on referra by, a health care provider, either for
retorative surgery after an accident or other injury, or for a condition that would likely result in a period
of incapacity (inability to work, atend school or perform other regular daily activities) of more than three
consecutive cdendar days in the absence of medicd intervention or treatment. 29 C.F.R.
§ 825.114(a)(2)(v).

The FMLA regulations provide some guidance concerning what is and is not a serious health
condition. For example, thefollowing generdly do not fal within the definition of aserious hedth condition:
routine physicd, eye or dental examinations, treetmentsfor acne or plastic surgery; common alments such
as a cald or the flu, ear aches, upset somach, minor ulcers, headaches (other than migraines); and
trestment for routine dental or orthodontic problems or periodonta disease. 29 C.F.R. § 114(b),(c).
While the above conditions are not generdly consdered “serious,” the Eighth Circuit has held that some
conditions, such as upset sscomach or aminor ulcer, could till be “serious hedlth conditions’ if they meet
the regulatory criteria, for example, an incapacity of more than three consecutive calendar days that also
involved qualifying trestment. Thorson v. Gemini, Inc., 205 F.3d 370, 379 (8" Cir. 2000).

In addition, the regulations provide guidance regarding what conditions commonly are consdered
serious hedth conditions. For example, chronic conditions could include asthma, diabetes or epilepsy;
long-term incgpacitating conditions could include Alzheimer’s, a severe stroke or the termind stages of a
disease; and conditions requiring multiple treetments could include cancer (chemotherapy, radietion, etc.),
severe arthritis (physical therapy), or kidney disease (dialyss). 29 C.F.R. § 825.114(a).

The regulations aso provide that the phrase “continuing treatment” as used in the definition of

serious health condition, includes a course of prescription medicationand therapy, but not over-the-counter
medications, bed-rest or exercise. 29 C.F.R. § 825.114(b).
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Courtsinthe Eighth Circuit have provided additiona guidance regarding what congtitutesa serious
hedlth condition. In Beal v. Rubbermaid Commercial Products, Inc., 972 F. Supp. 1216 (S.D. lowa
1997), aff'd, 149 F.3d 1186 (8" Cir. 1998) the court analyzed several conditions againgt the regul atory
definition. The court found that aminor back allment, eczema, and non-incapacitating bronchitis were not
serious hedthconditions under the FMLA. Id. at 1223-25. The court aso held that an employee was not
entitled to FMLA leave subsequent to her son’s death noting “[l]eave is not meant to be used for
bereavement because a deceased person has no basic medica, nutritiona, or psychologica needs which
need to be cared for.” 1d. at 1216.

In addition, the Eighth Circuit has held that exams and evduations givento anemployee' s child to
determine whether the child had been sexualy molested did not amount to trestment for a serious hedlth
conditioncovered by the FMLA. Martyszenkov. Safeway, Inc., 120 F.3d 120, 123-24 (8" Cir. 1997).
The dleged molestation did not create amenta condition that hindered the child's ability to participate in
any activity a al and did not regtrict any of the child' s daily activities. 1d.
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5.81A FMLA —Wrongful Termination — Essential Elements
(employee with a serious health condition)

Y our verdict must be for the plaintiff [and against defendant]* if dl of the following dements have
been proved by [(the greater weight) or (a preponderance)]? of the evidence:

[First, plaintiff was digible for leave®;]

First, plaintiff had [specify condition];

Second, [specify condition] was a serious hedth condition (as defined in Ingtruction  )*

Third, plaintiff was [absent from work]® because of that serious hedlth condition;

Fourth, plaintiff gave defendant appropriate notice (asdefined in Instruction _ )° of [higher]
need to be [absent from work] ®;

Fifth, defendant [describe employment action taken, e.g., discharged]’ plantiff;

Sixth, plaintiff’ s[absencefromwork]® was amotivating factor in defendant’ sdecisionto [describe
employment action taken, e.g., discharge]” plaintiff.

However, your verdict must be for the defendant if any of the above e ementshas not been proved
by [(the greater weight) or (a preponderance)]? of the evidence, [or if defendant is entitled to a verdict

under (Instruction )]8.

Committee Comments

The FMLA prohibits an employer from terminating an employee because the employee exercised
rights or attempted to exercise rights under the FMLA. An employee who contends he or she was
terminated because of FMLA leave, or a request to take FMLA leave, must show that the employer’s
action was motivated by discrimination because of the leave or request for leave. Marks v. The School
Dist. of Kansas City, Missouri, 941 F. Supp. 886, 892 (W.D. Mo. 1996) (quoting Day v. Excel Corp.,
1996 U.S. Dist. LEX1S 8269, 1996 WL 294341 (D. Kan. 1996)).

Noteson Use
1. Usethisphraseif there are multiple defendants.

2. Insert the bracketed language which corresponds to the burden-of-proof instruction given.
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3. Beforean employee can exerciserightsunder the FMLA, heor shemust be* eigible’ for leave.
See infra “Employees Higible for Leave’ sectionin 5.80. This dement is bracketed here because it is
anticipated that this dement will be needed infrequently as digibility issueswill likely be decided asamatter
of law. Inthe case where digihility isafact issue, this dement should be incorporated and the remaining
elements renumbered accordingly.

4. Insert the number of the Ingtruction defining “ serious hedth condition.”

5. Itisanticipated that these ingtructions will be more commonly gpplied to cases in which the
plantiff actudly took leave. However, the FMLA aso protects an digible employee who's leave request
was denied by the employer. In suchagtuation, insert language that correspondsto the facts of the case.

6. Insert the number of the Ingtruction defining “ appropriate notice.”

7. Inadditionto protecting employeesfrom retaiatory termination, the FMLA prohibitsemployers
frominterfering withor retdiaing againg employeeswho attempt to exerciserightsunder the FMLA. For
example, the FMLA dso protects employees who requested but were denied leave from retdiatory
termination. Insert the language that corresponds to the facts of the case.

8. Thislanguage should be used when the defendant is submitting an affirmative defense.
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5.81B FMLA —Wrongful Termination — Essential Elements
(employee needed to carefor spouse, parent, son
or daughter with a serious health condition?)

Your verdict mugt be for the plaintiff [and againgt defendant 12 if dl of the fallowing
elements have been proved by [(the greater weight) or (a preponderance)]® of the evidence:

[First, plaintiff was digible for leave®;]

First, plantiff’s[identify family member] had [specify condition];

Second, [specify condition] was a serious hedth condition (as defined in Intruction —— )®;

Third, plaintiff wasneeded to carefor (asdefined iningtruction_ )®[identify family member];

Fourth, plaintiff was [abosent from work]’ to care for [identify family member];

Fifth, plaintiff gave defendant appropriate notice (as defined in Ingtruction )8 of [higher]
need to be [absent from work]’;

Sixth, defendant [describe employment action taken, e.g., discharged]® plaintiff;

Seventh, plantiff’s [absence from work]” was a mativating factor in defendant’s decision to
[describe employment action taken, e.g., discharge]® plaintiff.

However, your verdict must befor the defendant if any of the above e ementshas not been proved
by [(the greater weight) or (a preponderance)]? of the evidence, [or if defendant is entitled to averdict
under (Indtruction )%

Committee Comments

The FMLA entitles an digible employee to take up to 12 workweeks of leaveif the employeeis
needed to care for the employee’ s spouse, son, daughter or parent with a serious hedlth condition. The
FMLA prohibits an employer from terminating an employee because the employee exercised rights or
attempted to exercise rights under the FMLA. An employee who contends he or she was terminated
because of FMLA leave, or a request to take FMLA leave, must show that the employer’s action was
motivated by discrimination because of the leave or request for leave. Marksv. The School Dist. of
Kansas City, Missouri, 941 F. Supp. 886, 892 (W.D. Mo. 1996) (quoting Day v. Excel Corp., 1996
U.S. Dist. LEXIS 8269, 1996 WL 294341 (D. Kan. 1996)).
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Noteson Use

1. ThisIngructionisfor usein casesin which the employee sfamily member had a serious hedlth
condition. Instruction 5.81C should be used for cases in which the employee needed |eave because of a
birth, adoption or foster care.

2. Usethis phraseif there are multiple defendants.

3. Insert the bracketed language which corresponds to the burden-of-proof instruction given.

4. Before an employee can exerciserightsunder the FMLA, he or shemust be“ digible’ for leave.
Seeinfra “Employees Eligible for Leave’ sectionin 5.80. This element is bracketed here because it is
anticipated that this dement will be needed infrequently asdigibility issueswill likely be decided asamatter
of law. Inthe case where digibility isafact issue, this dement should be incorporated and the remaining
elements renumbered accordingly.

5. Insert the number of the Ingtruction defining “serious hedth condition.”

6. Insert the number of the Instruction defining “needed to care for.”

7. Itisanticipated that these indructions will be more commonly gpplied to cases in which the
plantiff actudly took leave. However, the FMLA aso protects an digible employee who's leave request
wasdenied by the employer. In such astuation, insert language that corresponds to the facts of the case.

8. Insart the number of the Instruction defining “ gppropriate notice.”

9. In addition to protecting employees from retdiatory termination, the FMLA prohibits
employers from interfering with or retaiating against employees who attempt to exercise rights under the
FMLA. For example, the FMLA aso protects employees who requested but were denied leave from
retdiatory termination. Insert the language that corresponds to the facts of the case.

10. Thislanguage should be used when the defendant is submitting an affirmetive defense.
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5.81C FMLA —Wrongful Termination — Essential Elements
(employee leave for birth, adoption or foster care?l)

Your verdict must be for the plaintiff [and against defendant 2 if dl of thefollowing
elements have been proved by [(the greater weight) or (a preponderance)]® of the evidence:

[First, plaintiff was digible for leave®;]

Firgt, plaintiff was [absent from work]® because of [the birth of a son or daughter, or for
placement with the plaintiff of ason or daughter for adoption or foster care]®;

Second, plaintiff gave defendant appropriate notice (as defined in Ingtruction )7 of
[his’her] need to be [absent from work]?®;

Third, defendant [describe employment action taken, e.g., discharged]?® plaintiff;

Fourth, plaintiff’s [absence from work]®> was a motivating factor in defendant’s decision to
[describe employment action taken, e.g., discharge]® plaintiff.

However, your verdict must be for the defendant if any of the above elements has not been
proved by [(the greater weight) or (a preponderance)]? of the evidence, [or if defendant is entitled to a
verdict under (Ingtruction __ )]°.

Committee Comments

The FMLA entitles an digible employee to take up to 12 workweeks of leave for the birth of a
son or daughter, or for placement with the employee of a son or daughter for adoption or foster care.
29 U.S.C. § 2612(8)(1)(A), (B). The FMLA prohibits an employer from terminating an employee
because the employee exercised rights or attempted to exercise rights under the FMLA. An employee
who contends that he or she was terminated because of FMLA leave, or arequest to take FMLA
leave, must show that the employer’ s action was motivated by discrimination because of the leave or
request for leave. Marksv. The School Dist. of Kansas City, Missouri, 941 F. Supp. 886, 892
(W.D. Mo. 1996) (quoting Day v. Excel Corp., 1996 U.S. Dist. LEXIS 8269, 1996 WL 294341 (D.
Kan. 1996)).

Notes on Use

1. ThisIngruction isfor use in cases in which the employee needed leave because of abirth,
adoption or foster care. Ingtruction 5.81B should be used for casesin which the employee s family
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member had a serious hedth condition. This Indruction differs from 5.81B in that it does not include an
element requiring the plaintiff to show that he or she was “needed to care for” the newborn, adopted
child or fogter child. One of the purposes of the FMLA isto provide timefor early parent-child
bonding. 1993 U.S. Code Cong. and Admin. News 3, 11; 139 Cong. Rec. H 319, 384, 387, 396;
Kelley Co. v. Marquardt, 172 Wis. 2d 234, 493 N.W.2d 68, 75 (Wis. 1992).

2. Usethis phraseif there are multiple defendants.
3. Insert the bracketed language which corresponds to the burden-of-proof instruction given.

4. Before an employee can exercise rights under the FMLLA, he or she must be “digible’ for
leave. Seeinfra“Employees Eligiblefor Leave’ sectionin 5.80. Thisdement is bracketed here
because it is anticipated that this dement will be needed infrequently as digibility issueswill likely be
decided as amatter of law. Inthe case where digibility isafact issue, this dement should be incorpo-
rated and the remaining € ements renumbered accordingly.

5. Itisanticipated that these indructions will be more commonly applied to cases in which the
plantiff actualy took leave. However, the FMLA aso protects an digible employee who's leave
request was denied by the employer. 1n such asituation, insert language that corresponds to the facts
of the case.

6. Insert the language that corresponds to the facts of the case.

7. Insert the number of the Ingtruction defining “ gppropriate notice.”

8. In addition to protecting employees from retdiatory termination, the FMLA prohibits
employers from interfering with or retaiating against employees who attempt to exercise rights under the

FMLA. For example, the FMLA aso protects employees who requested but were denied leave from
retdiatory termination. Insert the language that corresponds to the facts of the case.

9. Thislanguage should be used when the defendant is submitting an affirmative defense.
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5.81D FMLA —Failureto Reinstate — Essential Elements
(employee with a serious health condition)

Y our verdict must be for the plaintiff [and against defendant ]* if dl of the
following elements have been proved by [(the greater weight) or (a preponderance)]? of the evidence:

[First, plaintiff was digible for leave®;]

First, plaintiff had [oecify condition];

Second, [specify condition] was a serious hedth condition (as defined in Ingtruction  )*

Third, plaintiff was absent from work because of that serious hedlth condition;

Fourth, plaintiff received trestment and was able to return to work and perform the functions of
[his/her] job prior to the expiration of the leave period; and

Fifth, defendant refused to reingate plaintiff to the same or an equivaent position (as defined in
Instruction _ )>held by plaintiff when the absence began.

However, your verdict must be for the defendant if any of the above elements has not been
proved by [(the greater weight) or (a preponderance)]? of the evidence, [or if defendant is entitled to a
verdict under (Ingtruction ]S

Committee Comments

The FMLA entitles an employee on leave to be reingtated to the same or an equivalent position
upon return from leave. 29 U.S.C. § 2614; 29 C.F.R. § 825.214; McGraw v. Sears, Roebuck &
Co., 21 F. Supp. 2d 1017 (D. Minn. 1998).

An employee has no gregter right to reinstatement or to other benefits and conditions of
employment than if the employee had been continuoudy employed during the FMLA period. 29
C.F.R. 8§825.216(a). For example, if the employer can prove that during the FMLA leave the
employee would have been laid off and not entitled to job restoration regardiess of that leave, the
employee cannot prevail. 1d. See Ingtruction 5.84A.

Notes on Use

1. Usethisphraseif there are multiple defendants.
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2. The bracketed language should be inserted which corresponds to the burden-of- proof
indruction given.

3. Before an employee can exercise rights under the FMLA, he or she must be “digible’ for
leave. Seeinfra“Employees Eligiblefor Leave’ sectionin 5.80. This dement is bracketed here
because it is anticipated that this element will be needed infrequently as digibility issues will likely be
decided as a matter of law. Inthe case where digibility isafact issue, this eement should be incorpo-
rated and the remaining e ements renumbered accordingly.

4. Insert the number of the Ingtruction defining “serious hedth condition.”

5. Insert the number of the Ingtruction defining “equivaent postion.”

6. Thislanguage should be used when the defendant is submitting an affirmative defense.
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5.81E FMLA —Failureto Reinstate -- Essential Elements
(employee needed to carefor a spouse, son or daughter with a serious health condition?)

Y our verdict must be for the plaintiff [and against defendant)? if dl of the following elements
have been proved by [(the greater weight) or (a preponderance)]® of the evidence:

[First, plaintiff was digible for leave®;]

First, plantiff’s[identify family member] had [specify condition];

Second, [specify condition] was a serious hedth condition (as defined in Ingtruction )%

Third, plaintiff was needed to care for (asdefined in Instruction ) [hisher] [identify
family member] because of that serious hedth condition;

Fourth, plaintiff was absent from work because [he/she] was caring for [higher] [identify family
member] with the serious hedth condition;

Fifth, plaintiff was able to return to [hig’her] job prior to the expiration of the leave period; and

Sixth, defendant refused to reingtate plaintiff to the same or an equivaent position (as defined
by Ingtruction )" held by plaintiff when the absence began.

However, your verdict must be for the defendant if any of the above dements has not been
proved by [(the greater weight) or (a preponderance)]® of the evidence, [or if defendant is entitled to a
verdict under (Instruction )],

Committee Comments

The FMLA entitles an digible employee to take up to 12 workweeks of leave if the employee
is needed to care for the employee’ s spouse, son, daughter or parent with a serious hedth condition.
The FMLA dso entitles an employee on leave to be reingtated to the same or an equivaent position
upon return from leave. 29 U.S.C. § 2614, 29 C.F.R. § 825.214; McGraw v. Sears, Roebuck &
Co., 21 F. Supp. 2d 1017 (D. Minn. 1998).

The court may wish to define the phrase “equivaent postion.” According to the FMLA

regulations, an “equivaent postion” means a pogtion thet is virtudly identicd to the employee s former
position in terms of pay, benefits and working conditions, including privileges, perquisites and satus.
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29 CFR. §825.215(a). It must involve the same or substantialy smilar duties or responghilities,
which mugt entail substantidly equivaent skill, effort, regpongility, and authority. 1d.

An employee has no grester right to reinstatement or to other benefits and conditions of
employment than if the employee had been continuoudy employed during the FMLA period. 29
C.F.R. 8§825.216(a). For example, if the employer can prove that during the FMLA leave the
employee would have been laid off and not entitled to job restoration regardiess of that leave, the
employee cannot prevail. 1d. See Ingtruction 5.84A.

Noteson Use

1. ThisIngructionisfor usein casesin which the employee s family member had a serious
hedlth condition. Instruction 5.81F should be used for cases in which the employee needed leave
because of abirth, adoption or foster care.

2. Usethis phraseif there are multiple defendants.

3. The bracketed language should be inserted which corresponds to the burden-of- proof
indruction given.

4. Before an employee can exercise rights under the FMLLA, he or she must be “digible’ for
leave. Seeinfra“Employees Eligible for Leave’ sectionin 5.80. This dement is bracketed here
because it is anticipated that this dement will be needed infrequently as digibility issueswill likely be
decided as amatter of law. Inthe case where digibility isafact issue, this dement should be incorpo-
rated and the remaining € ements renumbered accordingly.

5. Insert the number of the Ingtruction defining “serious hedth condition.”

6. Insert the number of the Ingtruction defining “needed to care for.”

7. Insert the number of the Ingtruction defining “equivalent position.”

8. Thislanguage should be used when the defendant is submitting an affirmative defense.
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5.81F FMLA —Failureto Reinstate -- Essential Elements
(employee leave for birth, adoption or foster care?l)

Y our verdict must be for the plaintiff [and against defendant)? if dl of the following elements
have been proved by [(the greater weight) or (a preponderance)]® of the evidence:

[First, plaintiff was digible for leave®;]

First, plantiff was absent from work because of [the birth of a son or daughter, or for
placement with the plaintiff of a son or daughter for adoption or foster care]®;

Second, plaintiff was able to return to [higlher] job prior to the expiration of the leave period;
and

Third, defendant refused to reindtate plaintiff to the same or an equivaent position (as defined
by Ingtruction __)® held by plaintiff when the absence began.

However, your verdict must be for the defendant if any of the above e ements has not been
proved by [(the greater weight) or (a preponderance)]® of the evidence, [or if defendant is entitled to a
verdict under (Instruction __ )]".

Committee Comments

The FMLA entitles an digible employee to take up to 12 workweeks of leave for the birth of a
son or daughter, or for placement with the employee of a son or daughter for adoption or foster care.
The FMLA dso entitles an employee on leave to be reingtated to the same or an equivaent position
upon return from leave. 29 U.S.C. § 2614; 29 C.F.R. § 825.214; McGraw v. Sears, Roebuck &
Co., 21 F. Supp. 2d 1017 (D. Minn. 1998).

The court may wish to define the phrase “equivaent postion.” According to the FMLA
regulations, an “equivaent position” means aposition that is virtudly identica to the employee sformer
position in terms of pay, benefits and working conditions, including privileges, perquisites and satus.
29 CF.R. §825.215(3). It must involve the same or substantialy smilar duties or responghilities,
which mugt entail subgtantialy equivaent kill, effort, regponghility, and authority. 1d.

An employee has no grester right to reinstatement or to other benefits and conditions of
employment than if the employee had been continuoudy employed during the FMLA period. 29
C.F.R. §825.216(a). For example, if the employer can prove that during the FMLA leave the
employee would have been laid off and not entitled to job restoration regardiess of that leave, the
employee cannot prevail. 1d. See Ingtruction 5.84A.
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Noteson Use

1. ThisIndruction isfor use in cases in which the employee needed leave because of abirth,
adoption or foster care. Ingtruction 5.81E should be used for cases in which the employee’ s family
member had a serious hedlth condition. This Ingruction differs from 5.81E in that it does not include an
element requiring the plaintiff to show that he or she was “needed to care for” the newborn, adopted
child or fogter child. One of the purposes of the FMLA isto provide timefor early parent-child
bonding. 1993 U.S. Code Cong. and Admin. News 3, 11; 139 Cong. Rec. H 319, 384, 387, 396;
Kelley Co. v. Marquardt, 172 Wis. 2d 234, 493 N.W.2d 68, 75 (Wis. 1992).

2. Usethis phraseif there are multiple defendants.

3. The bracketed language should be inserted which corresponds to the burden-of- proof
indruction given.

4. Before an employee can exercise rights under the FMLA, he or she must be “digible’ for
leave. Seeinfra“Employees Eligiblefor Leave’ sectionin 5.80. Thisdement is bracketed here
because it is anticipated that this eement will be needed infrequently as digibility issues will likely be
decided as a matter of law. Inthe case where digibility isafact issue, this eement should be incorpo-
rated and the remaining e ements renumbered accordingly.

5. Insert the language that corresponds to the facts of the case

6. Insert the number of the Ingtruction defining “equivalent pogtion.”

7. Thislanguage should be used when the defendant is submitting an affirmative defense.
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5.82 FMLA —“Same Decision” Instruction

If you find in favor of plaintiff under Ingtruction ! then you must answer the following
question in the verdict form[s]: Hasiit been proved by [(the greater weight) or (a preponderance)]? of
the evidence that defendant would have [describe employment action taken, e.g., discharge]® plantiff
even if defendant had not considered plaintiff’ s [absence from work]*.

Committee Comments

While the case law congtruing “same decison” analysis under the FMLA isparse, it islikely
that courts will determine that a defendant will avoid liability under the FMLA if it convinces ajury that
the plaintiff would have suffered the same adverse employment action even if he or she had not taken or
requested FMLA leave. See Petersv. Community Action Comm., 977 F. Supp. 1428, 1434 (M.D.
Ala 1997) (defendant can avoid liability in an FMLA case only by proving that it would have made the
same decison even if it had not alowed such discrimination). Courts have repesated looked to cases
congtruing the Fair Labor Standards Act (FLSA) for guidance in congtruing the FMLA. Seeeg.
Morrisv. VCW, Inc., 1996 U.S. Dist. LEXIS 19201, 1996 WL 740544 (W.D. Mo. 1996). In
retaiation cases under the FLSA, courts have determined that a plaintiff cannot prevail if the defendant
can show that he or she would have been terminated regardless of the FLSA activity. Seee.g.
McKenziev. Renberg's Inc., 94 F.3d 1478 (10" Cir. 1996); Reich v. Davis, 50 F.3d 962 (11'" Cir.
1995).

Thisreault is different than cases under the Americans With Disabilities Act (ADA), which
adopted Title VII remedies. See Doane v. City of Omaha, 115 F.3d 624, 629 (8" Cir. 1997);
Pedigo v. P.AM. Transport, Inc., 60 F.3d 1300, 1301 (8" Cir. 1995).

Noteson Use

1. Insert the number or title of the essential eements Ingtruction here.

2. Select the bracketed language that corresponds to the burden-of-proof Instruction given.

3. Sdlect the language that corresponds to the facts of the case.

4. ltisanticipated that these ingructions will be more commonly applied to casesin which the
plaintiff actualy took leave. However, the FMLA aso protects an digible employee who's leave

request was denied by the employer. In such astuation, insert language that corresponds to the facts
of the case.
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5.83A FMLA —D¢finition: “Needed to Care For”

An employeeis “needed to care for” a spouse, son, daughter or parent with a serious hedlth
condition (asdefined in Intruction _~ )* when the family member is unable to care for his or her
own basic medicd, hygienic or nutritiona needs or safety; or is unable to trangport himsdlf or hersdf to
the doctor. [The phrase dso includes providing psychologica comfort and reassurance which would
be beneficid to afamily member with a serious hedlth condition (as defined in Ingtruction .~~~ )!
who is receiving inpatient or home care. The phrase aso includes situations where the employee may
be needed to fill in for others who are caring for the family member, or to make arrangements for

changesin care, such astransfer to a nursing home.?]
Committee Comments
This definition is taken from the FMLA regulations. 29 C.F.R. § 825.116(a)-(b).
Noteson Use

1. Insert the number of the Ingtruction defining “ serious hedlth condition.”

2. Thedefinition of “needed to care for” is more expangve than it first appearsfor it includes
gtuaionsin which the employee' s presence or assistance would provide psychologica comfort or
assurance to afamily member, and ingtances in which the employee may need to make arrangements

for care. In casesin which any of these Stuations are gpplicable, this Ingtruction should be modified to
include the additiond definition(s).
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5.83B FMLA —D¢finition: “Serious Health Condition”

A “serious hedth condition” means an illness, injury, impairment or physical or mental condition
that involves either 1) inpatient care in ahospital, hospice, or resdential medical care facility, or 2)
continuing treatment by a hedlth care provider (as defined in Ingtruction )L,
Committee Comments
Thisrelaively brief definition isthe satutory definition. 29 U.S.C. § 2611(11). A more
detalled definition is supplied by the FMLA regulations and included as an dternate definition in these
model ingtructions. 29 C.F.R. 8§ 825.114. Seeinfra Mode Instruction 5.83C.

Notes on Use

1. Insert the number of the Ingtruction defining “ hedlth care provider.”
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5.83C FMLA — Definition: “ Serious Health Condition” (alternate)

The phrase a* serious hedlth condition” as used in these ingtructions means an illness, injury,
imparment, or physical or mental condition thet involves:

[Inpatient care (for example, an overnight stay) in a hospital, hospice, or residential medica
care fadility, including any period of incapacity (inability to work, atend school or perform other regular
daly activities), or any subsequent trestment in connection with the inpatient care)];

OR

[Incapacity plus trestment, which means a period of incapacity (inability to work, attend school
or perform other regular daily activities) of more than three consecutive days, including any subsequent
treatment or period of incapacity relating to the same condition, that also involves:

1) Trestment two or more times by a hedlth care provider (as defined in Instruc-
tion )% by anurseor physician’'s assistant under direct supervision of ahedth care
provider (asdefined in Ingtruction  )?, or by aprovider of hedlth services (for example, a
physicd theragpist) under orders of, or on referrd by, ahedth care provider (as defined in
Ingtruction ___ ); or

2) Treatment by a hedth care provider (asdefined in Instruction ~ )'on at
least one occasion which results in aregimen of continuing trestment under the supervision of
the hedlth care provider (as defined in Ingtruction _~ )Y];

OR

[Any period of incapacity (inability to work, attend school or perform other regular daly
activities) due to pregnancy or for prenatal care];

OR

[A chronic health condition, which means a condition which requires periodic vidts for
treatment by a hedlth care provider (as defined in Indtruction )%, or by anurse or physician’'s
assstant under direct supervision of a health care provider (as defined in Ingtruction !, which
continues over an extended period of time (including recurring episodes of a sngle underlying condi-
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tion), and may cause episodes of incapacity (inability to work, attend school or perform other regular
daly activities) rather than continuing incapacity];
OR
[A period of incapacity (inability to work, attend school or perform other regular daily
activities) which is permanent or long-term due to a condition for which treatment may not be effective,
but requires continuing supervision of a hedlth care provider (as defined in Ingtruction _ )*, even
though the patient may not be receiving active treatment];
OR
[Any period of absence to receive multiple trestments (including any period of recovery from
the treatments) by a hedlth care provider (as defined in Instruction __ )*, or by a provider of hedth
care services under orders of, or on referra by, a hedth care provider (as defined in Instruction
) dther for restorative surgery after an accident or other injury, or for acondition that would
likely result in aperiod of incapacity (inability to work, attend school or perform other regular daily
activities) of more than three consecutive cdendar daysin the absence of medicd intervention or
treatment.]*

Committee Comments

Thisingruction is based on the definition of “serious hedlth condition” as st forth inthe FMLA
regulations at 29 C.F.R. § 825.114. See comments regarding Instruction 5.80 for further discussion of
the definition of a serious hedth condition.

Notesto Use

1 Select the language that corresponds to the facts of the case. Within each optiond
definition, the language aso may need to be adjusted on a case-by-case basis due to varying facts. For
example, the court may wish to deete the language “ or by anurse or physician’s assstant under direct
supervison of ahedth care provider” if the facts of the case do not indicate that trestment was
provided by someone other than the hedlth care provider.
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5.83D FMLA — De€finition: “Health Care Provider”

As used in these ingructions the phrase “ hedlth care provider” includes [doctor of medicine,
doctor of osteopathy, podiatrist, dentist, clinical psychologist, optometrist, nurse practitioner, nurse-
midwife, or dinica socid worker]*, so long as the provider is authorized to practice in the State and is
performing within the scope of his or her practice.

Committee Comments
The FMLA defines “hedth care provider” as.

(A) adoctor of medicine or osteopathy who is authorized to practice medicine or
surgery (as gppropriate) by the State in which the doctor practices; or

(B) any other person determined by the Secretary [of Labor] to be capable of
providing hedth care services.

29 CF.R. §825.118.

The regulations promulgated by the Department of Labor defined additional persons “ capable
of providing hedlth care services’ to include the workers described in the mode Ingtruction as well as
1) chiropractors, if trestment is limited to “manua manipulation of the spine to correct a subluxation as
demondtrated by X-ray to exist;” 2) Christian Science practitioners listed with the First Church of
Chrigt, Scientist in Boston, Massachusetts, 3) any hedth care provider from whom an employer or the
employer’s group health plan’s benefits manager will accept certification of the existence of a serious
hedlth condition to subgtantiate aclaim for benefits, and 4) a hedth care provider who fdls within one of
the specifically mentioned categories who practices in a country other than the United States, so long as
he or she is authorized to practice in accordance with the law of that country and is performing with the
scope of hisor her practice. The regulations state that “ authorized to practice in the State” means that
the hedlth care provider must be authorized to diagnose and treat physica or menta hedlth conditions
without supervision by adoctor or other health care provider. 29 C.F.R. § 825.118.

Notes on Use
1. The bracketed language is not exhaustive of the types of health care workers who can mest

the regulatory definition of a hedlth care provider. For afull discusson, see the Committee Comments,
infra. Insert the gppropriate language to include the type of hedlth provider(s) relevant to the case.
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5.83E FMLA — Definition: “Appropriate Notice” — L eave For eseeable!

The phrase “gppropriate notice” as used in these ingructions means that [he/she] must have
notified defendant of [higher] need for leave at least 30 days before the leave was to begin.

Committee Comments

The FMLA requires that employees provide adequate notice to their employers of the need to
take leave. If the need for the leave is foreseeable based on an expected birth, placement for adoption
or foster care, or planned medica trestment, an employee must give the employer at least 30 days
advance notice before the leave isto begin. 29 C.F.R. § 825.302(a). See also Bailey v. Amsted, 172
F.3d 1041 (8™ Cir. 1999). An employee need not invoke the FMLA by namein order to put an
employer on notice that the FMLA may have relevance to the employee’ s absence from work.
Thorson v. Gemini, 205 F.3d 370, 381 (8" Cir. 2000). The employer’s duties are triggered when the
employee provides enough information to put the employer on notice that the employee may be in need
of FMLA leave. Id.

Notes on Use

1. ThisIngruction should be used in Stuations where plaintiff’s need for leave was foreseegble.
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5.83F FMLA — Definition: “Appropriate Notice” — L eave Unfor eseeable!

The phrase “gppropriate notice” as used in these ingructions means that [he/she] must have
notified defendant of [his/her] need for leave as soon as practicable after [he/she] learned of the need to

take leave.
Committee Comments

The FMLA requires that employees provide adequate notice to their employers of the need to
take leave. In the case of unexpected absences where 30 days advance notice is not possible, the
regulations require the employee to give the employee notice “as soon as practicable” 29 C.F.R.

§ 825.302(a). See also Bailey v. Amsted, 172 F.3d 1041 (8" Cir. 1999). The regulations further
date that ordinarily “as soon as practicable’ requires the employee to give at least verba notification
within one or two business days after the employee learns of the need for leave. 29 CF.R. 8§
825.302(b). See also Browning v. Liberty Mutual Insurance Company, 178 F.3d 1043, 1049 (8"
Cir. 1999); Carter v. Ford Motor Co., 121 F.3d 1146 (8" Cir. 1997). An employee need not
invoke the FMLA by namein order to put an employer on notice that the FMLA may have relevance
to the employee’ s absence from work. Thorson v. Gemini, 205 F.3d 370, 381 (8" Cir. 2000). The
employer’ s duties are triggered when the employee provides enough information to put the employer on
notice that the employee may be in need of FMLA leave. 1d.

Noteson Use

1. ThisIngruction should be used in situations where plaintiff’s need for leave was unforesee-
able.
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5.83G FMLA — Definition: “Equivalent Position”

An “equivaent position” means a postion that is virtualy identica to the employee' s former
position in terms of pay, benefits and working conditions, including privileges, perquisites and status. It
must involve the same or subgtantidly smilar duties or responsbilities, which must entall substantialy
equivaent skill, effort, respongbility, and authority.

Committee Comments

This definition is taken from the FMLA regulations at 29 C.F.R. § 825.215(a).
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5.84 FMLA —Exception to Job Restoration (key employee)

Y our verdict must be for the defendant if it has been proved by [(the greater weight) or (a
preponderance)]* of the evidence that plaintiff was akey employee and that denying job restoration to
plaintiff was necessary to prevent substantia and grievous economic injury to the operations of the
employer. In considering whether or not plaintiff was a key employee you may consider factors such as
whether the employer could replace the employee on atemporary bas's, whether the employer could
temporarily do without the employee, and the cost of reingtating the employee.

Committee Comments

An employer may deny job retoration to a*“key employee’ if such denid is necessary to
prevent substantial and grievous economic injury to the operations of the employer. 29 CF.R. 8
825.216(c). In determining what congtitutes a substantia and grievous economic injury, the focus
should be on the extent of the injury to the employer’ s operations, not whether the absence of the
employee will causetheinjury. 29 CF.R. 8§ 825.218(3). This standard is different and more stringent
than the “undue hardship” test under the Americans with Disabilities Act. 29 C.F.R. § 825.218(d).
While a precise definition is not provided in the regulations, factors to congder in making that determi-
nation are provided at 29 C.F.R. § 825.218(b). They include whether the employer could replace the
employee on atemporary basis, whether the employer could temporarily do without the employee, and
the cost of reingtating the employee. Id.

The court may wish to define “key employes” which is defined by FMLA regulaion asa
sdaried employee who is éligible to take FMLA leave and who is among the highest paid 10 percent of
al the employees employed by the employer within 75 miles of the employer’ sworkste. 29 CF.R.
§825.217(a). The method of determining whether the employee is“among the highest paid 10
percent” is described in the FMLA regulations. 29 C.F.R. § 825.217(c). No more than 10 percent of
the employer’ s employees within 75 miles of the worksite may be “key employees” 29 CF.R.
§825.217(c)(2). Theterm “sdaried” has the same meaning under the FMLA asit does under the Fair
Labor Standards Act, 29 U.S.C. 88 201-219, asamended. 29 C.F.R. § 825.217(b), 29 C.F.R. 8
541.118.

Noteson Use

1. Insert the bracketed language which corresponds to the burden-of-proof intruction given.
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5.84A FMLA —Exception to Job Restoration
(employee would not have been employed at time of reinstatement)
Y our verdict must be for the defendant if it has been proved by [(the greater weight) or (a
preponderance)]* of the evidence that plaintiff would not have been employed by the defendant a the
time job reinstatement was requested.

Committee Comments

An employer is not required to provide an employee returning from medica leave “any right,
benefit or pogition of employment other than the right, benefit or position to which the employee would
have been entitled had the employee never taken leave” 29 U.S.C. § 2614(a)(3)(B); Marksv. The
School Dist. of Kansas City, Mo., 941 F. Supp. 886, 892 (W.D. Mo. 1996). Thus, an employeeis
not entitled to job reingtatement after FMLA leave if the employer can show that the employee would
not otherwise have been employed at the time reinstatement is requested. 29 C.F.R. § 825.216(a).
For example, an employer is not required to reingtate an employee who was laid off during the course
of taking FMLA leave. 29 C.F.R. § 825.216(a)(1).

Notes on Use

1. Insert the bracketed language which corresponds to the burden-of-proof instruction given.
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5.85 FMLA —Actual Damages

If you find in favor of plaintiff under Ingruction  * then you must award plaintiff the amount
of any wages, sdary, and employment benefits plaintiff would have earned in [his’her] employment with
defendant if [he/she] had not been discharged on [fill in date of discharge] through the date of your
verdict, minus the amount of earnings and benefits from other employment received by plaintiff during
thet time.

[You are dso indructed that plaintiff has aduty under the law to “mitigate’ [higher] damages—
that is, to exercise reasonable diligence under the circumstances to minimize [hisher] damages.
Therefore, if you find by [(the greater weight) or )a preponderance)]? of the evidence that plaintiff failed
to seek out or take advantage of an opportunity that was reasonably available to [his/her], you must
reduce [his’her] damaged by the amount [he/she] reasonably could have avoided if [he/she] had sought
out or taken advantage of such an opportunity ]

[Remember, throughout your deliberations, you must not engage in any speculation, guess, or
conjecture and you must not award damages under this Instruction by way of punishment or through

sympathy.]*
Committee Comments

The FMLA provides that a prevailing plaintiff is entitled to recover actua damages and interest
thereon plus an additiona equa amount as liquidated damages. 29 U.S.C. § 2617(a)(1); Morrisv.
VCW, Inc., 1996 U.S. Dist. LEXIS 19201, *3, 1996 WL 740544 (W.D. Mo. 1996). In Morris, the
court held that an employee could not recover interest because she failed to present evidence at trid
regarding the method of calculating the amount of interest. 1d. at * 16.

Where aprevailing plaintiff has not lost wages, sdary or employment benefits, he or she may be
entitled to other compensation. 29 U.S.C. § 2617. For example, an employee who was denied
FMLA leave may be able to recover any monetary losses incurred as adirect result of the FMLA
violation, such as the cost of providing for afamily member, up to an amount equa to 12 weeks of
wages or salary for the employee. 29 U.S.C. § 2617(a)(1).

Notes on Use

1. Insart the number or title of the essentid dements ingtruction here,
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2. The bracketed language should be inserted which corresponds to the burden-of- proof
Ingtruction given.

3. This paragraph is designed to submit the issue of “mitigation of damages’ in appropriate
cases. See Coleman v. City of Omaha, 714 F.2d 804, 808 (8" Cir. 1983); Fieldler v. Indianhead
Truck Line, Inc., 670 F.2d 806, 808-09 (8" Cir. 1982).

4. This paragraph may be given at the trid court’s discretion.
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5.86 FMLA —Good Faith Defenseto Liquidated Damages

If you find in favor of plaintiff under Ingtruction _ *, then you must decide whether
defendant acted in good faith. Y ou must find defendant acted in good faith if you find by [(the greeter
weight) or a (preponderance)]? of the evidence that when defendant [insert defendant’s act or
omission], defendant reasonably believed that its actions complied with the Family and Medica Leave
Act.

Committee Comments

A prevaling plaintiff in an FIMLA caseis entitled to liquidated damages in an amount equd to
actuad damages plusinterest. 29.U.S.C. § 2617(a)(1); Morrisv. VCW, Inc., 1996 U.S. Dist. LEXIS
19201, *3, 1996 WL 740544 (W.D. Mo. 1996). In Morris, the United States Digtrict Court for the
Western Didtrict of Missouri looked to case law under the Fair Labor Standards Act to determine
whether plaintiff was entitled to liquidated damages. 1d. at *5-6.

The language for this Indruction is based on the court’ s andysis of the good-faith defensein
Morris, 1996 U.S. Digt. LEX1S 19201 a *8-10. The FMLA dlows an employer may avoid the
imposition of liquidated damagesiif it can show that its act or omission was made in good faith and that
it had reasonable grounds for believing it was acting in accordance with the FMLA. 29.U.S.C.

§ 2617(a)(1)(A)(iii). Good fath requires some duty on the part of the employer to investigate potential
ligbility under the FMLA. Morris, 1996 U.S. Dist. LEX1S 19201 at * 10.
Noteson Use
1. Insert the number or title of the essential eements Ingtruction here.

2. Insert the bracketed language which corresponds to the burden-of-proof instruction given.
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5.90 MISCELLANEOUSINSTRUCTIONSAND SPECIAL INTERROGATORIES
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591 DISPARATE TREATMENT CASES- PRETEXT/INDIRECT EVIDENCE
INSTRUCTION - ESSENTIAL ELEMENTS

Y our verdict must be for plaintiff [and against defendant * [on plaintiff's (age)?
discrimination daim)? if al the following dements have been proved by the [(greater weight) or
(preponderance)]* of the evidence:

First, defendant [discharged]® plaintiff; and

Second, plaintiff's (age) was & determining factor’ in defendant's decision.

If any of the above elements has not been proved by the [(greater weight) or (preponderance)]
of the evidence, your verdict must be for defendant.

"(Age) was adetermining factor” only if defendant would not have discharged plaintiff but for
plaintiff's (age); it does not reguire that (age) was the only reason for the decision made by defendant.?
['You may find (age) was a determining factor if you find defendant's stated reason(s) for its decision(s)
[(is) (are)] not the true reason(s), but [(is) (are)] a"pretext” to hide [(age) (gender) (race)] discrimina

tion].°
Committee Comments

In Reeves v. Sander son Plumbing Products, Inc., 530 U.S. 133 (2000), the Supreme Court
held that an age discrimination plaintiff may creste a submissible issue by showing that the defendant’s
dtated reason for its decision was pretextud. This ingtruction may be used in "pretext” casesfiled under
ADEA, § 1981, and § 1983, if thetria court believesit is appropriate to follow the pretext/mixed
moative diginction identified in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). See Introductory
Note to Section 5. This basic ingruction should not be given if the plaintiff is proceeding on a"mixed
motive" theory. Mullinsv. Uniroyal, Inc., 805 F.2d 307, 309 (8th Cir. 1986). If thetria courtis
inclined to adhere to the pretext/mixed motive distinction, but cannot determine how to categorize a
particular case, see infra Modd Instruction 5.92.

It is unnecessary and inadvisable to ingtruct the jury regarding the three-step andyss of
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Ryther v. KARE 11, 108 F.3d 832 (8th
Cir. 1997). See Grebinv. Soux Falls Indep. School Dist. No. 49-5, 779 F.2d 18, 20 (8th Cir.
1985); see generally Bell v. Gas Serv. Co., 778 F.2d 512, 516 (8th Cir. 1985) (inquiry should focus
on whether age was a determining factor in employer's decison, not on any particular step in the
McDonnell Douglas paradigm). Instead, the submission to the jury should focus on the ultimate issue
of whether intentiona discrimination was a determining factor in the defendant's employment decision.

226 5.91



Employment Cases -- Element and Damage I nstructions

Washburn v. Kansas City Life Ins. Co., 831 F.2d 1404, 1408 (8th Cir. 1987) (ultimate issueis
whether intentiond discrimination was a determining factor in the action taken by the employer); Bethea
v. Levi Strauss & Co., 827 F.2d 355, 357 (8th Cir. 1987) (same); see also Grebin, 779 F.2d at 20
n.1 (gpproving definition of "determining factor™).

Haintiffs can prove that unlawful bias was a"determining factor" by showing "ether direct
evidence of discrimination or evidence that the reasons given for the adverse action are a pretext to
cloak the discriminatory motive" Brooks v. Woodline Motor Freight, Inc., 852 F.2d 1061, 1063
(8th Cir. 1988) (emphasis added). "[A]n employer's submission of adiscredited explanation for firing a
member of a protected classisitself evidence which may persuade the finder of fact that such unlawful
discrimination actudly occurred.” MacDiss v. Valmont Indus., Inc., 856 F.2d 1054, 1059 (8th Cir.
1988). See also Texas Dept. of Community Affairsv. Burdine, 450 U.S. 248, 256 (1981).

Noteson Use
1. Usethis phraseif there are multiple defendants.
2. Thisingruction is designed for use in age discrimination cases brought pursuant to the
ADEA. It should be modified for race discrimination cases under 42 U.S.C. § 1981 and congtitutiona
discrimination cases under 42 U.S.C. § 1983.

3. The bracketed language should be inserted when the plaintiff submits more than one clam to
the jury.

4. Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

5. Thisfirs dement isdesgned for usein adischarge case. Ina“falureto hire” "falureto
promote,” or "demotion” case, the ingruction must be modified. Where the plaintiff resgned but clams
a"condructive discharge" thisingruction should be modified. See infra Modd Instruction 5.93.

6. Higtoricaly, cases have approved use of “a’ determining factor in pretext cases. See Ryther
v. KARE 11, 108 F.3d 832, 846-47 (8" Cir. en banc 1997). However, in Rockwood Bank v. Gaia,
170 F.3d 833 (8" Cir. 1999), apand decision held that “the’ determining factor should be used.

7. The phrase "age was a determining factor” must be defined. The Committee seesno

problem in alowing a plaintiff to submit the issue to the jury using “determining factor” rather than
“motivating factor” if plaintiff wishesto do so, even in mixed-moative cases.
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8. Thisdefinition of the phrase " (age) was a determining factor” is based on Grebin v. Soux
Falls Indep. School Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8th Cir. 1985).

9. The bracketed phrase may be added at the court's option in cases in which plaintiff relieson
indirect evidence/pretext to prove discriminatory motive.
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5.92 SPECIAL INTERROGATORIESTO ELICIT FINDINGSIN BORDERLINE
PRETEXT/MIXED-MOTIVE CASES

Directions

The verdict in this case will be determined by your answersto a series of questions et forth
below. Make sure that you read the questions and notes carefully because they explain the order in
which the questions should be answered and which questions may be skipped.

In Question No. 1, you will be asked whether plaintiff's (age)* was a mativating factor? in

defendant's decision to [discharge]® [him/her]. If it has been proved that plaintiff's (age) was a
motivating factor in defendant's decision, you must answer "yes' to Question No. 1. If it has not been
proved, you must answer "no" to Question No. 1.

In Question No. 2, you will be asked whether plaintiff's (age) was a determining factor in

defendant's decison to [discharge] [hinvher]. "(Age) was a determining factor” only if defendant would
not have discharged plaintiff but for plaintiff's (age). 1t does not require that (age) was the only reason
for the decision made by defendant.* [ ou may find that (age) was a determining factor if you find
defendant's stated reason(s) for its decision are not the true reason(s), but are a pretext to hide [(age)
(gender) (race)] discrimination.]® If it has been proved that plaintiff's (age) was a determining factor in
defendant's decision, you must answer "yes' to Question No. 2. If it has not been proved, you must
answer "no” to Question No. 2.

In Question No. 3, you will be asked whether defendant would have [discharged] plaintiff
regardiess of [higher] (age). If it has been proved that defendant would have discharged plaintiff

regardless of [highher] (age), you must answer "yes' to Question No. 3. If it has not been proved, you

must answver "no" to Question No. 3.
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Question No. 4 deds with the amount of damages plaintiff is digible to recover. In answering
Question No. 4, you are instructed to assess plaintiff's damages in accordance with Instruction ~ ©
[and Ingtruction ___ ].f

Question No. 5 deds with whether defendant’s conduct was "willful," as defined in Ingtruction

8

QUESTIONS

Question No. 1: Hasit been proved by the [(greater weight) or (preponderance)] of the
evidence that plaintiff's (age)* was a mativating factor® in defendant's decision to [discharge]® [himvher]?

Yes No
(Mark an " X" in the appropriate space)

Z
S
m

Continue on to Question No. 2 only if you answered "yes' to Question No. 1. If you
answered "no" to Question No. 1, you need not answer Questions 2 through 5. You
should have your foreperson sign and date this form because you have completed your
deliberation on this age-discrimination daim.

Question No. 2: Hasit been proved by the [(greater weight) or (preponderance)] of the
evidence that plaintiff's (age) was a determining factor in defendant's decision to [discharge] [him/her]?

Yes No
(Mark an " X" in the appropriate space)

Z
Q
o

Continue on to Question No. 3 only if you answered "no” to Question No. 2. If you
answered "yes' to Question No. 2, go directly to Questions No. 4 and 5.

Quedtion No. 3: (Answer this question if you answered "yes' to Question No. 1 and "no" to
Question No. 2.) Hasit been proved by the [(greater weight) or (preponderance)] of the evidence that
defendant would have [discharged] plaintiff regardless of [hisher] (age)?

Yes No
(Mark an"X" in the gppropriate space)
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‘Z
=3
@

Continue on to Questions No. 4 and 5 only if you answered "no” to Question No. 3. If

you answered "yes' to Question No. 3, have your foreperson sign and date this form

because you have completed your deliberations on this age-discrimination clam.
Question No. 4: (Answer this question only if you answered "yes' to Question No. 2 or "no" to
Quedtion No. 3.) What isthe amount of plaintiff's damages as that term is defined in Instruction

*$ (gtating the amount [or, if you find that plaintiff' damages have no monetary

vaue, write in the nomina amount of One Dollar ($1.00)]).”

Question No. 5: (Answer this question even if you answered "yes' to Question No. 2 or "no"
to Question No. 3.) Hasit been proved by the [(greater weight) or (preponderance)] of the evidence
that defendant's conduct was "willful" asthat term is defined in Ingtruction >

Yes No
(Mark an " X" in the appropriate space)

Foreperson

Date:

Committee Comments
See Introductory Note to Section 5.

These specid interrogatories are designed for use where thetrid court isinclined to adhereto a
mixed motive/pretext digtinction but cannot readily classfy a case under a"mixed motive' or "pretext”
theory. For example, if plaintiff presents some direct evidence which does not clearly address the
employment decison at issue, such as generd statements of age bias by the employer, it may be unclear
whether the case should be submitted under a"mixed motive' or "pretext” ingruction. Asexplained
below, the first three basic interrogatories will permit the court to create a complete record to permit
andyss under ether theory.

Question No. 1 is designed to test the proof on the "motivating factor" issue. The note
following Question No. 1 directsthe jury to continuein itsandyssonly if it answers "yes' to this
question. If the jury does not find that unlawful discrimination was a mativating factor, judgment may be
entered for the defendant.
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Question No. 2 isdesgned to test the ultimate issuein a"pretext” case of whether plaintiff's
age, race, or other protected characteristics was a " determining factor” in the employment decison
being chalenged. Asreflected in the note following Question No. 2, the plaintiff wins under either a
pretext or mixed motive theory if the jury finds that unlawful discrimination was a"determining factor.”
Thus, analysis on the issue of liability should end if the jury answers"yes' to Question No. 2. Thejury
must go on to Question No. 3 only if it found that discrimination was a motivating factor but not a
"determining factor.”

Question No. 3 is designed to reach the fina issue in a"mixed motive' case. As noted above,
the defendant clearly winsif the jury answers "'no" to Question No. 1, and the plaintiff clearly winsif the
jury answers "yes' to Question No. 2. It dso isclear that the defendant winsiif the jury answers "no" to
Question No. 2 and "yes' to Question No. 3. Thus, the court will be revisted with the issue of whether
a case should be classified as "mixed motive' or "pretext” only if the jury reaches Question No. 3 and
only if thejury answers "no" to that question. Based on thet jury finding, the plaintiff winsif the caseis
classfied under a"mixed motive" theory, while the defendant wins if the case is classfied under a
"pretext” case theory.

Quegtions No. 1, 2 and 3 are to be submitted in lieu of, not in conjunction with, any dements
indruction. However, actual damages and, if gppropriate, a"willfulness' or punitive damages
ingruction must so be submitted. The Committee makes no recommendation regarding whether dl
issues should be submitted to the jury smultaneoudy or whether jury ddliberations should be bifurcated
and damages and willfulness submitted separately from QuestionsNo. 1, 2 and 3.

Notes on Use

1. Thisset of interrogatories is designed for use in an age discrimination case. It should be
modified for race discrimination cases under 42 U.S.C. § 1981 or congtitutiona discrimination cases
under 42 U.S.C. § 1983.

2. The Committee bdlieves that the term "motivating factor”" may be of such common usage that
it need not be defined. If the jury has a question regarding this term, the following may be asuitable
definition: "The term 'motivating factor' means a congderation that moved the defendant toward its
decison.” The phrase "afactor that played a part” aso may be an appropriate substitute for the phrase
"moativating factor." See Estes v. Dick Smith Ford, Inc., 856 F.2d 1097, 1101 (8" Cir. 1988). But
cf. Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977) (equating
"motivating factor" with "subgtantid factor").

3. Theseinterrogatories are desgned for usein adischarge case. Ina“fallureto hire" "falure
to promote,” or "demotion” case, the interrogatories and directions must be modified.
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Where the plaintiff resgned but dlamsthat he or she was "condructively discharged,” the
directions must be modified and an additiond interrogatory should be given as athreshold to the
interrogatories shown above and the subsequent interrogatories will have to be renumbered. Seeinfra
Mode Ingtruction 5.93. An gppropriate interrogatory would be:

Question No. 1: Hasit been proved by the [(greater weight) or (preponderance)] of
the evidence that defendant made plaintiff's working conditions intolerable for the
purpose of forcing plaintiff to resgn?

Yes No
(Mark an " X" in the appropriate space)

Z
Q
o

Continue on to Question No. 2 only if you answered Question No. 1
"yes." If you answered this question "no," you need not answver Ques-
tions Nos. 2 through 6. 'Y ou should have your foreperson sign this
form because you have completed your ddiberations on this age-
discrimination daim.

4. The definition of the term "(age) was a determining factor” is based on Grebin v. Soux
Falls Indep. School Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8" Cir. 1985).

5. The bracketed phrase may be added at the court's option, in casesin which plaintiff relies
primarily on indirect evidence/pretext to prove discriminatory motive.

6. Fill inthe number of the "actud damages' indruction here. Seeinfra Mode Ingructions
5.12,5.22, 5.32. In cases where specid interrogatories are submitted instead of an elements
indruction, the first two lines of the damages ingtruction should be modified asfollows:

If you reach Question No. 4 of the Verdict Form, plaintiff's damages are defined as
suchsum asyou find by the. . ..

7. Regarding the submission of theissue of nomind damages, see infra Modd Ingtructions
5.13,5.23, 5.33.

8. Becausethismodd st of interrogatoriesis designed for age discrimination cases, Question
No. 5 is designed to submit the issue of "willfulness” Seeinfra Modd Ingtruction 5.14. If the issue of
"willfulness' is not submitted in an age discrimination case, Question No. 5 should be omitted:;
otherwise, insert the number of the "willfulness’ ingruction here. In cases where specid interrogatories
are submitted instead of an ements ingruction, the first sentence of Modd Instruction 5.14 should be
modified asfollows:
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If you reach Question No. 5 of the Verdict Form, then you must consider whether the
conduct of defendant was "willful."

In race discrimination cases and congtitutiona discrimination cases, Question No. 5 should be
used to submit the issue of punitive damages, if appropriate. See infra Model Instructions 5.24, 5.34.
If theissue of punitive damages is not submitted to the jury, Question No. 5 should be omitted. If the
issue of punitive damages is submitted, the "Directions’ section of these interrogatories should be
modified asfollows

Quedtion No. 5 deds with punitive damages that may be assessed, in accordance with
Instruction .

Similarly, the "Questions' section of the interrogatories should be modified as follows.

Question No. 5: (Answer this question only if you answered "yes' to Question No. 2
or "no" to Question No. 3). What amount, if any, do you assess for punitive damages
asthat teemisdefined in Indtruction ~ ? $ (stating the amount or, if none,
write the word "none").

Findly, if the issue of punitive damages is submitted in connection with these interrogetories, the
firgt sentence of the second paragraph of the mode ingtructions for punitive damages (Mode Instruc-
tions 5.24, 5.34, infra) should be modified as follows:

If you reach Question No. 5 of the Verdict Form, . . .
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5.93 CONSTRUCTIVE DISCHARGE INSTRUCTION

First, defendant made plaintiff’ s working conditions intolerable, and

Second, plaintiff’s (age, race, gender, religion)* was a motivating factor® in defendant’ s actions,
and

Third, [defendant acted with the intent of forcing plaintiff to quit] or [plaintiff’ s resgnation was a
reasonably foreseeable result of defendant’s actiong]®.

Working conditions are intolerable if a reasonable person in plaintiff’s Stuation would have

deemed resignation the only reasonable dternative.*
Committee Comments

Thisingruction is designed for use in connection with the essentid dementsingruction in cases
where the plaintiff resgned but claims that the employer’ s discriminatory actions forced him or her to do
s0. See Barrett v. Omaha National Bank, 726 F.2d 424, 428 (8th Cir. 1984) (“[aln employeeis
congructively discharged when he or she involuntarily resgns to escape intolerable and illega
employment requirements’); Hukkanen v, International Union of Operating Engineers, Hoisting &
Portable Local No.101, 3 F.3d 281, 285 (8th Cir. 1993) (“[c]ongtructive discharge plaintiffs thus
satisfy Bunny Breads' intent requirement by showing their resgnation was a reasonably foreseeable
consequence of their employer’ s discriminatory actions,” thus, adding an dternative method of meeting
the standard announced in Johnson v. Bunny Bread Co., 646 F.2d 1250, 1256 (8th Cir. 1981)
(employer’ s actions “ must have been taken with the intention of forcing the employee to quit™)). See
also Ogden v. Wax Works, Inc., 214 F.3d 999, 1007 n.13 (8th Cir. 2000) (“To establish her
congtructive discharge, Ogden needed to show that a reasonable person would have found the
conditions of her employ intolerable and that the employer either intended to force her to resign or
could have reasonably foreseen she would do so as a result of itsactions.) (Emphasis added.)
Thisingtruction should be used in lieu of the first and second dementsin the essential eements
indructions. Seeinfra Modd Instructions 5.01 (Title VII), 5.11 (ADEA), 5.21 (42 U.S.C. § 1981),
5.31 (42 U.S.C. § 1983).

Notes on Use

1. Appropriatelanguage should be chosento reflect the dleged basisfor the discrimination. Other
prohibited conduct, such as retaiation against someone who has complained of discrimination, may be

appropriate.
2. If thetrid court decides to submit the case under a* determining factor” liability sandard, this

indruction should be modified and an appropriate definition of the term “determining factor” should be
included. Seeinfra Modd Ingtruction 5.91.
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3. Select the appropriate phrase or, insome cases both phrases separated by “or” depending on
the evidence. Ogden v. Wax Works, Inc., 214 F.3d 999, 1007 n.13 (8th Cir. 2000) (“To establish her
congtructive discharge, Ogden needed to show that areasonable personwould have found the conditions
of her employ intolerable and that the employer either intended to force her to resign or could have
reasonably foreseen she would do so asa result of itsactions’.) (Emphasis added.)

4. This paragraph ads the jury by providing a definition of what condtitutes intolerable working
conditions, and explains that the standard is an objective one.  See Williams v. City of Kanas City,
Missouri, 223 F3d 749, 753-54 (8th Cir. 2000) (Williams did not show that her resignation was
objectively reasonable where she quit without giving her employer a chance to fix the problem); see also
Phillipsv. Taco Bell Corp., 156 F.3d 884, 890 (8" Cir. 1998) (an employee “has an obligation not to
assume the worse and jump to conclusions too quickly.”).
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5.94 BUSINESSJUDGMENT INSTRUCTION - TITLE VII CASES

You may not return a verdict for plaintiff just because you might disagree with defendant's

(decision)?* or believe it to be harsh or unreasonable.
Committee Comments

InWalker v. AT& T Technologies, 995 F.2d 846 (8th Cir. 1993), the Eighth Circuit ruled thet it
isreversible error to deny a defendant'srequest for aningructionwhichexplains that an employer hasthe
right to make subjective personnel decisons for any reason that is not discriminatory. Thisingruction is
based on sample language cited in the Eighth Circuit's opinion. See Walker, 995 F.2d at 849; cf. Blake
v. J.C. Penney Co., 894 F.2d 274, 281 (8th Cir. 1990) (upholding a different business judgment
ingruction as being sufficient).

Noteson Use

1. Thisingruction makes reference to the defendant's "decision.” It may be modified if another
term--such as"actions' or "conduct”--is more appropriate.

237 5.94



Employment Cases -- Element and Damage I nstructions

5.95 PRETEXT INSTRUCTION

You may find that plaintiff's (age)* was amotivating factor in defendant's (decision)? if it has been
proved by the [(greater weight) (preponderance)]® of the evidence that defendant's stated reason(s) for its
(decigon) [(i9) (are)] not the true reason(s), but [(is) (are)] a pretext to hide [(age) (gender) (race)]
discriminetion.

Committee Comments

Faintiffs can establish unlawful bias through "ether direct evidence of discrimination or evidence
that the reasons given for the adverse actionare apretext to cloak the discriminatory motive.” Brooks v.
Woodline Motor Freight, Inc., 852 F.2d 1061, 1063 (8th Cir. 1988) (emphasis added). "[A]n
employer's submissonof adiscredited explanationfor firingamember of aprotected classisitsdf evidence
which may persuade the finder of fact that such unlawful discrimination actudly occurred.” MacDissi v.
Valmont Indus,, Inc., 856 F.2d 1054, 1059 (8th Cir. 1988). Thisindruction, which isbased on S.
Mary's Honor Center v. Hicks, 509 U.S. 502 (1993), may be used in conjunction with the essential
elements indruction when the plantiff relies subgtantidly or exdusvely on “indirect evidence" of
discrimination. Inan attempt to darify this standard, the Eighth Circuit, in Ryther v. KARE 11, 108 F.3d
832 (8th Cir. 1997), stated:

Insum, whenthe employer produces a nondiscriminatory reason for its actions, the prima
facie case no longer creates alega presumption of unlawful discrimination. The elements of the
primafacie case reman, however, and if they are accompanied by evidence of pretext and disbelief
of the defendant’ s proffered explanation, they may permit the jury to find for the plaintiff. Thisis
not to say that, for the plaintiff to succeed, smply proving pretext is necessarily enough. We
emphasize that evidence of pretext will not by itsdf be enough to make asubmissble caseif it is,
ganding aone, incong stent with a reasonable inference of age discrimination.

Id. at 837 (footnote omitted).
Noteson Use

1. Thisterm must be modified if the plaintiff aleges discrimination on the basis of race, gender, or
some other prohibited factor.

2. Condgent with the various essentia dements ingtructions inthis section, this ingtructionmakes

references to the defendant's "decision.” It may be modified if another term--such as "actions’ or
"conduct"--would be more appropriate.
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3. Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.
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5.96 DEFINITION OF MOTIVATING FACTOR

Asused intheseingructions, plaintiff’s (sex, gender, race, nationd origin, religion, disability)* was
a"'motivating factor," if plaintiff’s (sex, gender, race, nationd origin, religion, disability) played a part® [or
arole’]* in the defendant’s decision to > plantiff. However, plaintiff’'s (sex, gender, race,
nationa origin, reigion, disability) need not have been the only reason for defendant’s decision to

plaintiff.

Committee Comments

The Committee recommends giving this definition. A court may decide that the term "moativating
factor" need not be defined expressy because its common definitionisa so the gpplicable legd definition.
"Motivating” is often used in adirect evidence, mixed-mative case brought under Price Waterhouse v.
Hopkins, 490 U.S. 228 (1989), to Sgnify the multiple factors, a least one of which is assertedly unlawful,
whichcaused the adverse employment decision. 42 U.S.C. § 2000e-2(m); Beshearsv. Ashill, 930 F.2d
1348, 1353-54 (8" Cir. 1991) (ADEA case); Partonv. GTE North, Inc., 971 F.2d 150, 153 (8" Cir.
1992). "Determining factor" is appropriate in an indirect evidence, pretext case brought under the
decisond format of McDonnell DouglasCorp. v. Green, 411 U.S. 792 (1973); Ryther v. Kare I1, 108
F.3d 832 (8" Cir. en banc 1997); Estes v. Dick Smith Ford, Inc., 856 F.2d 1097, 1101-02 (8" Cir.
1988).

Noteson Use
1. Here gate the aleged unlawful consderation.
2. See Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101-02 (8" Cir. 1988).
3. See Hazen Paper Co. v. Biggins, 507 U.S. 604, 610 (1993) ("Whatever the employer’s
decisonmeaking process, a disparate trestment daim cannot succeed unlessthe employee’ s protected trait

actudly played arolein that process and had a determinative influence on the outcome.”)

4. Caselaw suggests that other language can be used properly to define “motivating factor.” A
judge may wish to consider the following dternatives:

The term “motivating factor,” as used in these ingructions, means a reason, done or with other

reasons, on which defendant relied when it plantiff[, Price Waterhouse v. Hopkins, 490
U.S. 228, 241-42 (1989);] or which moved defendant toward its decision to plaintiff[, id.
at 241;] or because of whichdefendant plantiff[,29U.S.C. §623(a)(1) (ADEA); 42 U.S.C.

§ 2000e-2 (Title VII); 42 U.S.C. § 12112(8) (ADA)].
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5. Here date the aleged adverse employment action.
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5.97 AFTER-ACQUIRED EVIDENCE*

If your verdict isin favor of plaintiff under Instruction No. 2 and if you answered “no” to
Question No. 1,3 then you must answer the following question on your verdict form:

Question No. 2: Hasit been proved by [(a preponderance) or (the greater weight)]* of

the evidence that, evenif plaintiff had not been terminated on [insert appropriate date], defendant

would have terminated® plaintiff’s employment by [insert appropriate date]® because [insert brief

explanation of defendant’ s after-acquired reason for termination.]” ?
Committee Comments

In McKennon v. Nashville Banner Publishing Co., 513 U.S.352 (1995), the Supreme Court
ruled that an employer’s after-acquired evidence of misconduct by the plaintiff does not act as a bar to
ligbility, but it may cut off the plaintiff’ s damages as of the date the employer discovered the misconduct.
The after-acquired evidence doctrine appears to be an dfirmative defense which mugt be pleaded and
proven by the employer-defendant.

To establishan after-acquired evidence defense to damages, the employer must establishthat “the
wrongdoing was of such severity that the employee in fact would have been terminated onthose grounds
aone if the employer had known of it & the time of discharge” McKennon, 513 U.S. at 362-63. Itisnot
enough to show that the misconduct wasin violationof company policy or might have judtified termination;
ingtead, the employer must show that the after-acquired evidence would have resulted in termination.
Sheehanv. DonlenCorp., 173 F.3d 1039, 1048 (7th Cir. 1999) (“[p]roving that the same decisonwould
have beenjudtified. . . isnot the same as proving that the same decisionwould have beenmade’) (quoting
Price Waterhouse v. Hopkins, 490 U.S. 228, 252 (1989)).

The plaintiff-employee cannot circumvent the after-acquired evidence defense by suggesting that
the defendant-employer discovered the prior misconduct during the course of discovery. “Once an
employer learns about employee wrongdoing that would lead to alegitimate discharge, we cannot require
the employer to ignorethe information, evenif it is acquired during the course of discovery and even if the
information might have gone undiscovered absent the suit.” McKennon, 513 U.S. at 362.

Noteson Use
1. Thisingruction isintended for potentid usein casesinvolving claims of wrongful termination or

other adverse employment actions resultingineconomic loss to the plaintiff. \When given, it ordinarily will
be inserted after the essentid dements ingtruction (or, when given, after the “same decison” ingtruction)
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and beforethe actual damagesindruction. In addition to ingructing onthisissue, the verdict form will need
to be modified. Seeinfra Model Ingtruction 5.97A.

2. Insart the number of the “essentid dements’ ingruction given.

3. Insert the number of the “same decison” indruction given. If a“same decison” indruction is
not given, this phrase should be deleted.

4. Choose the appropriate term based on the language used in the burden of proof ingruction
given.

5. Theafter-acquired evidence defense typicaly isasserted by the defendant to cut off ligbility for
economic damages by suggesting that the plaintiff would have beenterminated if it had been aware of the
after-acquired evidence of misconduct. When the defense is based on a different fact pattern -- eg., the
defendant assertsthat the plaintiff would have been demoted or transferred to alower-paying job if it had
known of the after-acquired evidence -- the appropriate job action should be identified.

6. Insert the gppropriate date based upon defendant’s contention of when plaintiff would have
been terminated as aresult of the after-acquired evidence.

7. Describe the basis for the defendant’s after-acquired evidence defense -- eg. “plaintiff’'s
misrepresentation in his employment application” or “plaintiff’ s falsfication of expense reports.”
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5.97A MODIFIED VERDICT FORM
IN AFTER-ACQUIRED EVIDENCE CASES

Note: Complete the following paragraph by writing in the name required by your verdict.

Onthe[(sex)! discrimination]? daim of plaintiff [Jane Dog], [as submittedinInstruction 13, we
find in favor of:

(Pantiff Jane Doe) or (Defendant XYZ, Inc.)

Note: Answer the next question only if the above finding isin favor of plaintiff. If the above finding isin
favor of defendant, have your foreperson sgn and datethisform because you have completed your
deliberations on thisdam.

Question No. 1. Has it been proved by [(the greater weight) or (a preponderance)]* of the
evidence that defendant would have discharged® plaintiff on [date on which plaintiff was discharged]
regardiess of [hisher] (sex)?

Yes No
(Mark an “X” in the appropriate space)

Note: Complete the following paragraphs only if your answer to the preceding question is“no.” If you
answered “yes’ to the preceding question, have your foreperson sign and date this form because
you have completed your deliberations on this claim.

Question No. 2: Has it been proved by [(a preponderance) or (the greater weight)]’ of the
evidencethat, even if plantiff had not been terminated on[insart appropriate date], defendant would have
terminatec® plantiff’'s employment by [insert appropriate date]® because [insart brief explanaion of
defendant’ s after-acquired reason for termination.]'%?

Yes No
(Mark an “X” in the appropriate space)
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Note: Continue on to the following paragraphs regardless of how you answered Question No. 2.
We assess plaintiff’s damages as follows:

A. Lost wages and benefits from [date of actua termination] through [date used in
after-acquired evidence ingtruction:

$ (stating the amount [or, if none, write the word “none’])

B. Lost wages and benefits from [date used in after-acquired evidence ingtruction]
through the date of your verdict™:

$ (stating the amount [or, if none, write the word “none’])
C. Paintiff’s other damages, excluding past and future lost wages and benefits:

$ (steting the amount [or, if you find that plaintiff’ s damages do not have a
monetary vaue, write in the nomina amount of One Doallar ($1.00)]).12

[We assess punitive damages againgt defendant, as submitted in Ingtruction ___, asfollows:

$ (stating the amount or, if none, write the word “none’).]*

Foreperson

Dated:

Committee Comments
This modd ingruction illugtrates the modifications to the verdict form in cases where the after-
acquired evidence defense is submitted. See infra Model Ingruction 5.97; see also infra Model
Ingructions 5.05 (Title VII Verdict Form); 5.15 (ADEA Verdict Form); 5.25(8 1981 Verdict Form); 5.35
(8 1983 Verdict Form); 5.75 (First Amendment Verdict Form).

Noteson Use

1. Thisverdict formisdesigned for useinagender discriminationcase. 1t must be modified if the
plantiff is claming discrimination based on race, religion, age, or some other theory factor.

245 5.97A



Employment Cases -- Element and Damage I nstructions

2. The bracketed phrase should be submitted when the plaintiff submits multiple clamstothejury.

3. The number or title of the “essentid eements’ ingruction may be inserted here.

4. Sdect the bracketed language that corresponds to the burden-of-proof instruction given.

5. Seeinfra Modd Instruction 5.97 n.5.

6. Thisquestion submitsthe“samedecison” issuetothejury. SeeinfraModel Ingtruction’5.01A.

7. Choose the appropriate term based on the burden of proof instruction given.

8. Seeinfra Modd Instruction 5.97 n.5.

9. Seeinfra Modd Instruction 5.97 n.6.

10. Seeinfra Modd Ingtruction 5.97 n.7.

11. Although the after-acquired evidence defense would bar recovery of economic damages
accruing after the date of discovery of the after-acquired basis for termination, Subparagraph B
nevertheless is designed to dicit this finding in the event the after-acquired evidence defenseis overruled
asamatter of law via pogt-trial motions or apped. Front pay is anequitable issue for the judge to decide.
Excel Corp. v. Bosley, 165 F.3d 635, 639 (8" Cir. 1999) (Title VIl case).

12. The Committee takesno positiononwhether (or to what degree) the after-acquired evidence
defense might impact the recovery of compensatory damages. McKennon v. Nashville Banner
Publishing Co., 513 U.S. 352 (1995) was an ADEA case in which the plaintiff’ s remedy was limited to

€conomic damages.

13. This paragraph should be included if the evidenceis sufficdent to support anaward of punitive
damages. Seeinfra, e.g., Modd Ingruction 5.04.
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6.01 FRAUD - ODOMETER

Your verdict must be for plaintiff [and againgt defendant |* [here generdlly describe
the damif thereismorethanone] if dl of the following € ements have been proved by the [(greater weight)
or (preponderance)]? of the evidence:

First, that defendant or its agent [disconnected, reset, or dtered the odometer on the vehicle in
question by changing the number of milesindicated thereon];® and

Second, that the action of the defendant or its agent wasdonewiththe intent to defraud* someone.®

To act withintent to defraud means to act withintent to decelve or cheat for the purpose of bringing
some financia gain to one's sdf or another.

If any of the above elements has not been proved by the [(greater weight) or (preponderance)] of
the evidence, your verdict must be for defendant.

Noteson Use
1. Usethisphraseif there are multiple defendants.
2. Select the bracketed language which corresponds to the burden-of-proof instruction given.
3. Thebracketed language should be used when plaintiff's civil action is based upon aviolation of
49 U.S.C. § 32703(2). If the action is premised on an aleged violation of 49 U.S.C. §8 32703(3) or
32705. the dement should be modified asfollows:
a) section 32703(3) -

First, that defendant or its agent operated the vehicle in question knowing that the
odometer of such vehicle was disconnected or nonfunctiond;

b) section 32705 -

First, that defendant or itsagent failed to provide anaccurate written odometer disclosure
gatement on the vehicle in question at the time of its trandfer;

4. Congructive knowledge, recklessness, or even gross negligence in determining or disclosing
actua mileage condtitutes intent to defraud. Tusa v. Omaha Automobile Auction, Inc., 712 F.2d 1248
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(8th Cir. 1983); Ryan v. Edwards, 592 F.2d 756 (4th Cir. 1979); Nieto v. Pence, 578 F.2d 640 (5th
Cir. 1978).

5. Privity is unnecessary between the defrauded party and the party who violated the Motor

Vehide Information and Cost Savings Act with an intent to defraud. Tusa v. Omaha Automobile
Auction, Inc. Plaintiff need only prove that defendant intended to defraud someone.
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6.51 ODOMETER FRAUD - DAMAGES

If you find in favor of plaintiff then you must award plaintiff such sum asyou find by the [(greater
weight) or (preponderance)] of the evidence the amount of damages [he/she] sustained.

Damages indude such things as the difference between the far market value of the vehicle in
guestion with its actud mileage and the amount paid for the vehicle by plaintiff, and such sum asyou find
will fairly and justly compensate plaintiff for any other damages sustained as a result of the [insert
appropriate language such as "the conduct of defendant as submitted in Ingtruction "2

Notes on Use

1. Thisingruction establishesadamage figure for the purposes of goplying the minimum damage
figureset by 49 U.S.C. 8 32710(a). Under the provisonsof thissection, plaintiff may, upon proper proof,
recover three times the amount of actua damages he or she sustained, or $1,500, whichever is greater.
See Williams v. Toyota of Jefferson, Inc., 655 F. Supp. 1081 (E.D. La. 1987); Beachy v. Eagle
Motors, Inc., 637 F. Supp. 1093 (N.D. Ind. 1986); Gonzalesv. Van's Chevrolet, Inc., 498 F. Supp.
1102 (D. Dédl. 1980); Duval v. Midwest Auto City, Inc., 425 F. Supp. 1381 (D. Neb. 1977), aff'd, 578
F.2d 721 (8th Cir. 1978). The Committee recommendsthat, in jury cases, the jury should be directed to
determine the amount of actual damages and that the court should apply the statutory formula. See
Gonzales.

Not only should the court gpply the statutory damage formula, but the court, not the jury, should
address the issue of attorney fees and costs. The provisions of 49 U.S.C. § 32710(6) permits an award
of attorney feesand costs to a prevailing plaintiff. The attorney fee award is determined under the factors
set out in Johnson v. Georgia Highway Express, 488 F.2d 714 (5th Cir. 1974). See Tusa v. Omaha
Automobile Auction, Inc., 712 F.2d 1248 (8th Cir. 1983); Duval.

2. Repair billsand other items of damage are recoverable under 49 U.S.C. § 32710(a) provided

they are legitimatdly atributable to the defendant's acts. Oettinger v. Lakeview Motors, Inc., 675 F.
Supp. 1488, 1495-96 (E.D. Va. 1988); Duval.
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7 FEDERAL EMPLOYERS LIABILITY ACT
Introduction

The Federal Employers Liability Act, 45 U.S.C. 8 51, et seq., commonly referred to as the
"F.E.L.A.,"makesrailroads engaging ininterstate commerce liable indamagesto their employeesfor "injury
or deathresulting inwhole or in part fromthe negligence of any of the officers, agents, or employeesof such
carrier, or by reason of any defect or inqufficdency, due to its negligence, in its cars, engines, gppliances,
machinery, track, roadbed, works, boats, wharves, or other equipment.” 45 U.S.C. § 51 (1939).

Although grounded in negligence, the statute does not define negligence; federd case law does so.
Uriev. Thompson, 337 U.S. 163, 174 (1949). Generdly, toprevall onan F.E.L.A. dam, aplantiff must
prove the traditiond common law components of negligence including duty, breach, foreseeahility,
causation and injury. Adamsv. CSX Transp. Inc., 899 F.2d 536, 539 (6th Cir. 1990); Robert v.
Consolidated Rail Corp., 832 F.2d 3, 6 (1t Cir. 1987). Thisincludeswhether the defendant railroad
failed to use reasonable or ordinary care under the circumstances. Davis v. Burlington Northern, Inc.,
541 F.2d 182, 185 (8th Cir.), cert. denied, 429 U.S. 1002 (1976); McGivernv. Northern Pacific Ry.
Co., 132 F.2d 213, 217 (8th Cir. 1942). Typicdly, it must be shown that the railroad ether knew or
should have known of the conditionor circumstancesthat dlegedly caused plantiff'sinjury. Thisisreferred
to asthe noticerequirement. See Segrist v. Delaware, Lackawanna & Western R Co., 263 F.2d 616,
619 (2d Cir.), cert. denied, 360 U.S. 917 (1959). Ordinarily, the plaintiff must prove that the railroad,
withthe exercise of due care, could have reasonably foreseenthat a particular conditioncould causeinjury,
Davis, 541 F.2d at 185, dthough the exact manner in which the injury occurs and the extent of the injury
need not be foreseen, Gallick v. Baltimore & Ohio R.R. Co., 372 U.S. 108, 120 (1963).

Although grounded in negligence, the F.E.L.A. is "an avowed departure from the rules of the
commonlaw." Snkler v. Missouri PacificR Co., 356 U.S. 326, 329 (1958). TheAct'smog distinctive
departure from the common law isin the areaof causation. The plain language of 45 U.S.C. § 51 (1939)
edtablishes a standard of "in whale or in part” causation which replaces the common law standard of
proximate causation. "[T]o impose lidbility on the defendant, the negligence need not be the proximate
cause of theinjury.” Nicholson v. Erie R. Co., 253 F.2d 939, 940 (2d Cir. 1958). “The F.E.L.A. has
itsown rule of causation." Id. "The test of causationunder the FELA iswhether the railroad's negligence
played any part, however smdl, in the injury whichisthe subject of the suit." Fletcher v. Union Pac. R.
Co., 621 F.2d 902, 909 (8th Cir.), cert. denied, 449 U.S. 1110 (1980). Thequantum of proof necessary
to submit the question of negligenceto the jury and the quantum of proof necessary to sustainajury finding
of negligence are dso modified under the F.E.L.A.

It iswdl established that, under FELA, acase must go to the jury if thereisany
probative evidence to support afinding of even the dightest negligence on the part of the
employer, Rogers v. Missouri Pac. R. Co., 352 U.S. 500, 506-07 (1957), and that jury
verdictsinfavor of plaintiffs can be sustained upon evidence that would not support such
averdict in ordinary tort actions, Heater v. Chesapeake & Ohio Railway, 497 F.2d
1243, 1246 (7th Cir.), cert. denied, 419 U.S. 1013 (1974).
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Caillouette v. Baltimore & Ohio Chicago Terminal R. Co., 705 F.2d 243, 246 (7th Cir. 1983).

As the F.E.L.A. has modified the common law negligence casg, it has aso "stripped” certain
defensesfromthe F.E.L.A. causeof action. See Rogersv. Missouri Pac. R. Co., 352 U.S. 500, 507-08
(1957). Contributory negligenceisno bar to recovery. It may only be used to proportionately reduce the
plantiff's damages. 45 U.S.C. 8§ 53. If the negligence of plaintiff employee is the sole cause of his own
injury or deeth, there is no lighility because the railroad did not cause or contributeto cause the employee's
injury or deeth. New York Cent. R Co. v. Marcone, 281 U.S. 345, 350 (1930); Meyersv. Union
Pacific R. Co., 738 F.2d 328, 331 (8th Cir. 1984); Flanigan v. Burlington Northern Inc., 632 F.2d
880, 883 (8th Cir. 1980), cert. denied, 450 U.S. 921 (1981); PageVv. St. Louis Southwester n Railway
Co., 349 F.2d 820, 827 (5th Cir. 1965). Although assumption of risk isabolished asadefense dtogether,
45U.S.C. § 54, evidence supporting the defense of contributory negligence should not be excluded merdy
because it dso would support an assumption of the risk argument. Beanland v. Chicago, Rock Island
and Pac. R. Co., 480 F.2d 109, 116 n.5 (8th Cir. 1973).

Despitethe foregoing authoritiesand F.E.L.A. principles, it must be kept inmind that the provisons
of 45 U.S.C. 8§ 51 which establishanegligence cause of action do not establish an absolute ligbility cause
of action. "[T]he Federal Act does not make the railroad an absolute insurer againgt personal injury
damagessuffered by itsemployees.” Wilkersonv. McCarthy, 336 U.S. 53, 61 (1949). "That proposition
is correct, ance the Act imposes ligbility only for negligent injuries”” 1d.; cf. Tracy v. Terminal R. Assn
of &. Louis, 170 F.2d 635, 638 (8th Cir. 1948). The plaintiff has the burdento prove the dementsof the
F.E.L.A. cause of action, induding the railroad's failure to exercise ordinary care, notice, reasonable
foreseeability of harm, causation and damages.

In addition to the negligence cause of action of 45 U.S.C. § 51, the F.E.L.A. adso provides for
certain causes of action which are not based upon negligence. These are actions brought under the
F.E.L.A. for injury caused by the railroad's violation of the Safety Appliance Act (formerly 45 U.S.C.
88 1-16, recodified as 49 U.S.C. §8 20301-20304, 21302, 21304 (1994)), or the Bailer Inspection Act
(formerly 45 U.S.C. 88 22-23, recodified as 49 U.S.C. 88§ 20102, 20701 (1994)).

Sometimes the same factud circumstances will give rise to a daim under the genera negligence
provison of the F.E.LL.A., aswel asaclam under the Safety Appliance Act or aclam under the Boiler
Inspection Act. While the same facts may give rise to a combination of these three types of F.ELL.A.
cams, the dements of an F.ELL.A. generd negligence clam are separate and didtinct from those of an
F.E.L.A. Safety Appliance Act or F.E.L.A. Bailer Ingpection Act claim.

The Safety Appliance Act and Boiler Inspection Act require that certain railroad equipment bekept
incertain prescribed conditions. If the equipment isnot kept in the prescribed conditions and an employee
isthereby injured, the employee may bring a cause of action under 45 U.S.C. § 51. Insuchacase, proof
of the violationof the Safety Appliance Act or Bailer Ingpection Act supplies "the wrongful act necessary
toground ligbilityunder the F.E.L.A." Carter v. Atlanta& . AndrewsBay Ry. Co., 338 U.S. 430,434
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(1949). The Safety Appliance Act and Boiler Inspection Act thus "dispense, for the purposes of
employees suitswiththe necessity of proving that violaions of the safety statutes congtitute negligence; and
meaking proof of such violaions is effective to show negligence asamatter of law.” Urie, 337 U.S. at 189.
The United States Supreme Court "early swept al issues of negligence out of cases under the Safety
Appliance Act." O'Donnell v. Elgin, J. & E. Ry. Co., 338 U.S. 384, 390 (1949).

In other words, in F.E.L.A. cases brought for injury caused by violation of the Boiler Ingpection
Act or Safety Appliance Act, care on the part of the railroad is immaerid. "The duty imposed is an
absolute one, and the carrier is not excused by any showing of care, however assduous.” Brady v.
Terminal R. Assn of . Louis, 303 U.S. 10, 15 (1938). Likewise, in such cases, care on the part of the
employeeisimmaterid insofar as the defense of contributory negligenceis not available to bar the plaintiff's
action or to reduce the damages award. 45 U.S.C. 8 53, However, if the plaintiff's negligence was the
sole cause of theinjury or deeth, then the statutory violationcould not have contributed inwhole or in part
totheinjuryor death. Beimert v. Burlington Northern, Inc., 726 F.2d 412, 414 (8th Cir.), cert. denied,
467 U.S. 1216 (1984).

Despite the elementd differences between these types of cases "(t)he appliance cause often is
joined with one for negligence, and even sometimes . . . mingled in a Sngle mongrel cause of action.”
O'Donndl, 338 U.S. at 391. In order to avoid suchminging, dams brought under the generd F.E.L.A.
negligence provisons of the Act, clams brought under the Safety Appliance Act and dams brought under
the Boiler Ingpection Act should dl be submitted by separate eements ingtructions. See infra Model
Ingtructions 7.01 (dementsingruction for dams brought under the genera F.E.L.A. negligence provisons
of the Act); Modd Ingruction 7.04 (dements ingruction for claims brought under Boiler InspectionAct);
Modd Ingruction 7.05 (eements ingtruction for claims brought under the Safety Appliance Act).

For a more thorough overview of the F.E.L.A. see Richter and Forer, Federal Employers
Liability Act, 12 F.R.D. 13 (1951) or Michael Beethe, Railroads Swing Injured Employees: Should
the Federal Employers' Liability Act Allow Railroadsto Recover fromInjured Railroad Workersfor
Property Damages?, 65 U.M.K.C. L. Rev. 231 (1996)

Findly, amoativating purpose for Congress in enacting the F.E.L.A. was to smplify the common
law negligence action which had previoudy provided the injured railroad worker's remedy.

The law was enacted because the Congress was dissatisfied with the common-law duty
of the master to hisservant . . . . [F]or practical purposes the inquiry in these cases today
rarely presents more than the single question whether negligence of the employer played
any pat, however amdl, in theinjury or desth which is the subject of the suit.
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Rogers, 352 U.S. a 507-8 (footnotes omitted).

Giventhis purpose of the F.E.L.A. and the nature of the F.E.L.A. cause of action, the indructions
in this section are drafted inthe same format as are the other ingtructions inthis manud generdly. They are
drafted to present the jury only those issues materid to the questions it is to decide. Toward thisgod,
abdtract statements of law and evidentiary detail are avoided.

A number of jurisdictions submit F.E.L.A.. cases by ingtructionschemeswhich present propostions
of law and paraphrase the underlyingstatutes. Notableamong thejurisdictionswhichingruct inthismanner
arelllinoisand Arkansas. Although the Committee has adopted the ultimate issue indruction formet for
this manud in generd and the F.E.L.A. ingructions in specific, the Committee recognizes that other
ingruction schemes are equdly vaduable. None of the ingructions in this manud are mandatory, and any
court which prefers to use another appropriate instruction set or system should do so.
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7.01 GENERAL F.E.L.A.NEGLIGENCE

Your verdict must be for plaintiff [and againgt defendant (name of defendant)]® [on plaintiff's
(identify claim presented in this dements ingtruction as "first," "second,” etc.) dam)? if dl of the fallowing
elements have been proved by [the greater weight of the evidence] [a preponderance of the evidence]:

First, plaintiff [(name of decedent)] was an employee of defendant [(name of defendant)], and* °

Second, defendant [(name of defendant)] failed to provides®

(reasonably safe conditions for work [in that (describe the
conditions at issue)] or)

(reasonably safe tools and equipment [in that (describe the tools
and equipment &t issue)] or)

(reasonably safe methods of work [in that (describe the methods
a issue)] or)

(reasonably adequate hdlp [in that (describe the inadequacy at
issue)]), and

Third, defendant [(name of defendant)] in any one or more of the ways described in Paragraph
Second was negligent,” and®

Fourth, such negligence resulted in whole or in part® in [injury to plaintiff] [the death of (name of
decedent)].

If any of the above dements has not been proved by [the greater weight of the evidence] [a
preponderance of the evidence], then your verdict must be for defendant [(name of defendant)].*°

['Your verdict mugt be for defendant if youfind infavor of defendant under Ingtruction  (insext
number or title of affirmative defense ingtruction)]. !

Noteson Use

1. If therearetwo or more defendantsin thelawsuit, include this phrase and identify the defendant
agang whom the clam covered by this dements ingtruction is made.
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2. Indudethisphraseand identify the claim covered by thisdementsingtruction as"firs," "second,”
etc., only if more than one dam is to be submitted. See Introduction to Section 7 (discussion of
relationship among F.E.L.A. clams for general negligence, violaion of the Safety Appliance Act and
violation of the Bailer Ingpection Act).

3. Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04, infra.

4. TheF.E.L.A. providesthat therailroad "shdl beliablein damagesto any person sufferinginjury
while heis employed by such carrier . . . ." 45 U.S.C. § 51 (1939) (emphasis added). In the typical
F.E.L.A. case, thereisno dispute asto whether the injured or deceased person was anemployee, and this
language need not be included except to make theingructionmorereadable. However, when thereissuch
adispute in the case, the term "employee’ must be defined. The definition must be carefully tailored to the
gpecific factua question presented, and it is recommended that RESTATEMENT (SECOND) OF AGENCY
(1958) be used as aguiddine inamanner congstent with the federd authorities. See Kelley v. Southern
Pacific Co., 419 U.S. 318, 324 (1974) (discussion of Restatement (Second) of Agency (1957) as
authoritative concerning meaning of "employee" and "employed” under the F.E.L.A. and as source of
proper jury instruction).

5. 1t may be argued the plaintiff was not acting within the scope of hisor her railroad employment
a thetime of theincident. If thereisaquestion whether the employee waswithin the scope of employment,
paragraph First should provide as follows.

First, [plantiff] [(name of decedent)] wasanemployeeof defendant [(name of defendant)]
acting within the scope of (his) (her) employment at the time of (his) (her) [injury] [desth]
[ (describe the incident alleged to have caused injury or death)], and

I this paragraphisincluded, the term" scope of employment™ must be defined inrelaionto the factud issue
in the case. The RESTATEMENT (SECOND) OF AGENCY (1958) is recognized as a guide. Wilson v.
Chicago, Milwaukee, &. Paul and Pac. R. Co., 841 F.2d 1347, 1352 (7thCir.), cert.dism., 487 U.S.
1244 (1988). In rare cases it may be argued that the duties of the employee did not affect interstate
commerce and thus are not covered by the Act. Usually if the employee was acting within the scope and
course of his employment for the railroad his conduct will be sufficently connected to interstate commerce
to be included within the Act.

6. This paragraph of the dements indruction is designed to present descriptions of the conduct
dleged to condtitute breach of the raillroad's standard of care in the mgjority of FE.L.A. cases. These
descriptions should focus thejurors attentionuponthe evidence without belaboring the dementsingtruction
with evidentiary detall. The description may consst of no more than the gppropriate phrase or phrases
"reasonably safe conditions for work," "reasonably safe tools and equipment,” "reasonably safe methods
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of work" or "reasonably adequate help." However, if a more specific description will be helpful tothe
jury and is deemed by the court to be desirable in the particular case, a more specific description
should be used. The following are examples of ways in which the applicable phrase may be modified to
provide further description:

First, defendant elther failed to provide:

reasonably safe conditions for work inthat there was oil on the walkway,
or

reasonably safe tools and equipment in that it provided plaintiff with a
lining bar that had a broken claw, or

reasonably safe methods of work in that it failed to require plaintiff to
wear safety goggles while welding rall, or

reasonably adequate hdp in that it required plaintiff to lift by himsdf a
track saw that was too heavy to be lifted by one worker, and

7. Theterms"negligent” and "negligence’ mugt be defined.  See infra Model Ingtructions 7.09,
7.10 and 7.11.

8. If only one phrase describing the railroad's dleged breach of duty is submitted in Paragraph
Second, then Paragraph Third should read asfollows:

Third, defendant [(name of defendant)] was thereby negligent, and

9. The standard of causationin an F.E.L.A. caseis whether the injury or death was caused "in
whole or in part” by the railroad's negligence. 45 U.S.C. 8 51; see infra Introduction to Section 7. No
other causation language is necessary.

The defendant may request an ingruction stating thet if plaintiff's negligencewasthe sole cause of
hisinjury, he may not recover under the F.E.L.A. New York Central R Co. v. Marcone, 281 U.S. 345,
350 (1930); Meyersv. Union Pacific RR Co., 738 F.2d 328, 330-31 (8th Cir. 1984) (not error to
ingruct jury, "if you find thet the plaintiff was guilty of negligence, and that the plaintiff's negligence was the
sole cause of hisinjury, thenyoumust returnyour verdict infavor of defendant™). Such adefensemay dso
arise under the Boiler Inspectionand Safety Appliance Acts. See Beimert v. Burlington Northern, Inc.,
726 F.2d 412, 414 (8th Cir.), cert. denied, 467 U.S. 1216 1984).

Sole cause ingtructions have sometimes been criticized as unnecessary and as confusing. See
Flanigan v. Burlington Northern, Inc., 632 F.2d 880, 883-84 n.1 (8th Cir. 1980), cert. denied, 450
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U.S. 921 (1981); Almendarez v. Atchison, T. & SF. Ry. Co., 426 F.2d 1095, 1097 (5th Cir. 1970);
Pagev. St. Louis Southwestern Ry. Co., 349 F.2d 820, 826-27 (5thCir. 1965). The Committeetakes
no position on whether a sole cause indruction should be givenin an F.ELL.A. case. If the court decides
to give a sole cause type ingruction, the following may be gppropriate:

The phrase "inwhole or in part” asused in [thisindruction] [Ingruction  (date the
title or number of the plaintiff's dements indruction)] means that the railroad is respongble if its
negligence, if any, played any part, no matter how smdl, in causng the plantiff'sinjuries. This, of
course, means that the railroad is not responsible if any other cause, induding plaintiff's own
negligence, was solely responsible.”

Rogersv. Missouri Pacific Railroad Co., 352 U.S. 500, 507 (1957); Page v. &. Louis Southwestern
Ry. Co., 349 F.2d 820, 826-27 (5th Cir. 1965).

Asisthe case withany model indruction, if the court determines that some other ingtructiononthe
subject is gopropriate, such an ingruction may be given.

10. This paragraph should not be used if Modd Ingtruction 7.02A or 7.02B is given.

11. Use Modd Instruction 7.02C, infra, to submit affirmative defensss.

"Thisingruction may be given as a paragraph in the plaintiff's e ementsingtruction or as a sparate
indruction.
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7.02 DEFENSE THEORY INSTRUCTIONS- THREE OPTIONS
Introduction and Committee Comments

EighthCircuit caselaw holdsthat the defendant inanF.E.L.A. case, likeany party inany other avil
case, is entitled to a specific ingtruction on its theory of the case, if the ingtruction is "legally correct,
supported by the evidence and brought to the court's attention in a timely request.” Board of Water
Works, Trustees of the City of DesMoines, lowa v. Alvord, Burdick & Howson, 706 F.2d 820, 823
(8th Cir. 1983). This propostion appliesto F.E.L.A. cases. Chicago & N.W. Ry. Co. v. Green, 164
F.2d 55, 61 (8th Cir. 1947); see also Chicago, Rock Island & Pacific Railroad Co. v. Lint, 217 F.2d
279, 284-86 (8th Cir. 1954) (error to refuse defendant's foreseeability of harm ingtructions which "more
gpecificaly” than the court's indructions presented defendant's theory of defense); Lewy v. Remington
Arms Co., Inc., 836 F.2d 1104, 1112-13 (8th Cir. 1988) (defendant in products ligbility case may be
entitled to a sole cause ingruction presenting its theory of the case to thejury, if legdly correct, supported
by the evidence and brought to the court's attention in atimely request).

The 7.02 series of defensetheoryingructions providesfor threedternative formatsthat a defendant
may utilize to present itsdefensetheory tothejury. If defendant's theory isthat plaintiff hasfailed to carry
his burden of proof on one or more of the dements of his dam set forth in the d ements indruction, the
Model Ingruction 7.02A format permits ingructing the jury that their verdict mugt be for the defendant
unlessthat dement has been proved. The 7.02B format is similar, but does not limit the defendant to the
precise language used inthe dementsingruction. That is, defendant can specify any fact which the plaintiff
must prove inorder to recover and obtain aningructiondating that defendant is entitled to a verdict unless
that fact is proved. Defendant may wish to use this format where the defense theory is that plaintiff has
failed to prove notice or reasonable foreseesbility of harm.

The formats used in 7.02A and 7.02B are designed to cover defense theories where plaintiff has
faledto prove an ement of hisor her daim. Thethird category of defensetheory ingtructions, asset forth
in Model Ingruction 7.02C, infra, is designed to cover affirmative defenses where the railroad has the
burden of proof.

The court should limit the number of defensetheory instructions so as not to unduly emphasize the
defense theories in away that would be unfair to plaintiff. The Committee believesthat as a generd rule,
the defendant should be entitled to at least one defense theory ingruction for each dam that plaintiff is
separately submitting to the jury. There may be certain cases where more than one defense theory
ingructionshould be given for a particular dlam. For example, inan occupationa lung disease case, there
may be a statute of limitations defense hinging on fact issues to be decided by the jury and there aso may
be issues as to notice and reasonable foreseeability of harm. 1n such acase, the court might conclude to
givea7.02C indructiononthe afirmative defense of datute of limitations and a 7.02B ingtruction covering
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the failure to prove notice or reasonable foreseeshility of harm. If the defendant wants 7.02A and 7.02B
ingructions to be given in a case, they should be combined ina sngle defense theory ingruction following
the 7.02B format. Rather than creeting an arbitrary limit on the number of defense theory indructions that
may be given, the Committee believes that it is preferable to give the court flexibility and discretion in
dedling with each case onitsown facts. The operative principles are fairness and evenhanded trestment.
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7.02A DEFENSE THEORY INSTRUCTIONS - FAILURE OF PROOF ON ANY
ELEMENT OF PLAINTIFF'SCASE LISTED IN THE ELEMENTSINSTRUCTION

Y our verdict must be for defendant [(name of defendant)]* [on plaintiff's (identify dlaim presented
in thisinstruction as "firgt," "second," etc.)? dam] unlessit has been proved by [the greater weight of the
evidence] [a preponderance of the evidence]® that [(specify any dement upon which plaintiff bears the
burden of proof aslisted in the gppropriate dements ingruction for the particular claim)].

Committee Comments

See Introduction and Committee Comments to the 7.02 series of defense theory ingructions for
adiscusson of the generd principles underlying their use.

Model Ingtruction 7.02A, infra, provides a generd format that can be used when defendant's
theory is that plaintiff has faled to prove an dement of hisclam aslisted in the elements instruction.
When this format is used, the language in the dements ingruction should be repeated verbatim in the
defense theory indruction. For example, if the defense theory is the fallure to prove causation, the
ingruction might read: ™Y our verdict must be for defendant on plaintiff's clam unless it has been proved
by the greater weight of the evidence that defendant's negligence resulted in whole or in part ininjury to
plaintiff.”

The defendant may wish to specify in its defense theory instruction more than one eement of
plantiff's case that defendant contends has not been proved. |If the defendant specifies more than one
element from the dements ingtruction, the defensetheory ingtructionshould use the same connecting term
("and" versus "or") as used in the dements indruction. In other words, in specifying conjunctive
submissons, the defense theory ingruction uses "and" between dements, in pecifying digunctive
submissions, it uses"or."

The defendant has the option to specify one or more eements of the dements indruction in its
defense theory indruction.  The only limitation on defendant's right to specify as much or asllittle of the
eementsingructionas desired iswithrespect to digunctive submissions. |f defendant el ectsto specify any
dement whichis submitted by the e ementsingructioninthe digunctive, he must specify all suchdigunctive
eements. For example, if plantiff'selementsingruction submitsthat defendant either committed negligent
act"A" or negligent act "B," it would be improper to give adefense theory ingtruction stating that the verdict
must be for the defendant unless the jury believes that negligent act "A" has been proved. Instead, the
defense theory ingruction would have to specify dl of the negligent acts submitted in the elements
ingruction connected by the word "or."
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Noteson Use

1. If therearetwo or more defendantsin thelawsuit, include this phrase and identify the defendant
agang whom the clam identified in this ingruction is made.

2. Includethis phrase and identify the claim represented in thisingtruction as"firgt," "second,” etc.,
only if more than one daim is to be submitted. See Introduction to Section 7 (discussion of relaionship
among F.E.L.A. damsfor generd negligence, violation of the Safety Appliance Act and violation of the
Boiler Ingpection Act).

3. Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04, infra.
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7.02B DEFENSE THEORY INSTRUCTIONS - FAILURE TO PROVE
ANY FACT ESSENTIAL TO PLAINTIFFSRIGHT TO RECOVER

Y our verdict must be for defendant [(name of defendant)]* [on plaintiff's (identify daim as "firg,"
"second," etc.) daim]? unlessit has been proved by [the greater weight of the evidence] [a preponderance
of the evidence]® that [(specify any fact which plaintiff must provein order to recover)].*

Committee Comments

See Introduction and Committee Comments to the 7.02 series of defense theory ingtructions for
a discussion of the generd principles underlying ther use. If the defendant wants 7.02A and 7.02B
indructions to be given in a case, they should be combined ina single defense theory ingruction following
the 7.02B format.

Thisdefensetheoryingructionformatis Smilar to the 7.02A format, but differsinthat the defendant
is not restricted to a repetition of the exact language used in the dementsingtruction. The 7.02B format
isintended by the Committee to address the kind of ingtruction issues discussed in Chicago & N.W. Ry.
Co. v. Green, 164 F.2d 55, 61 (8th Cir. 1947) and Chicago, Rock Island & Pacific Railroad Co. v.
Lint, 217 F.2d 279, 284-86 (8th Cir. 1954). See Introduction and Committee Commentsto 7.02 series
of defense theory ingtructions.

The Committee anticipatesthat the 7.02B format can be used, for example, to indruct on plaintiff's
burdento prove "notice’ and "reasonabl e foreseeability of harm.” For adiscussion of these concepts, see
infra Committee Comments, Modd Instruction 7.09.

The close and interdependent relationship of notice and reasonable foreseeability of harm to the
ultimete question of whether the railroad exercised due care raises the issue whether the jury should be
indructed to make separate findings of notice and reasonable foreseeability of harm in the ements
indruction. In Atlantic Coast Line R Co. v. Dixon, 189 F.2d 525, 527-28 (5th Cir. 1951), ad
Patterson v. Norfolk & Western Railway Company, 489 F.2d 303, 305 (6th Cir. 1973), instructions
cdling for such separate findings were found improper in that they misrepresented the ultimate question of
reasonable or ordinary care. However, in Chicago, Rock Island & Pacific Railroad Co. v. Lint, 217
F.2d 279, 284-86 (8th Cir. 1954), it was hdd error to refuse defendant's notice and reasonable
foreseedbility of harm ingructions which "more specificaly” than the court's ingtructions presented
defendant'stheory of defense. Smilarly, inChicago & N.W. Ry. Co. v. Green, 164 F.2d 55, 61 (8th Cir.
1947), it was error to refuse to give an ingtruction requested by defendant on defendant's defense theory
that plaintiff had failed to prove notice. Other cases of interest are: Denniston v. Burlington Northern,
Inc., 726 F.2d 391, 393-94 (8th Cir. 1984) (no plain error in instructing that the plaintiff wasrequired to
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prove notice); and Baynum v. Chesapeake & Ohio Railway Co., 456 F.2d 658, 660 (6th Cir. 1972)
(verdict for plantiff upon sufficdent evidence of notice rendered refusal of notice ingructionharmlesserror).

By way of illugration, assume that plaintiff's submisson of negligenceis that defendant faled to
provide reasonably safe conditions for work in that there was ail on the walkway (see infra Model
Ingtruction7.01 n.8). Assumefurther that defendant'stheory of defenseisthat defendant did not know and
could not have known in the exercise of ordinary care that there was ail on the wakway. The defense
theory ingruction for this defense might read asfollows ™Y our verdict must be for defendant unlessit has
been proved by the greater weight of the evidence that defendant knew or by the exercise of ordinary care
should have known that therewas ail onthewakway.” 1nother words, anotice defense theory ingtruction
should specify the defect, condition or other circumstance so it will be dear what fact or facts must be
proved in order to establish notice.

Asanexample of adefense theory ingtruction on reasonable foreseeability of harm, assume acase
where plaintiff is daming occupationd lung disease caused by exposure to diesdl fumes. The negligence
submisson from the dements indruction might read: "Defendant falled to provide reasonably safe
conditions for work inthat plaintiff wasrepeatedly exposedto diesel fumes.” Thedefensetheory ingtruction
on foreseeability of harm might reed asfollows. "Your verdict must be for defendant unless it has been
proved by the greater weight of the evidence that defendant knew or by the exercise of ordinary care
should have knowntheat repeated exposure to diesd fumeswas reasonably likely to cause harmto plaintiff.”

While notice and foreseeahility of harmare common defense theories that can be accommodated
by the 7.02B format, this format is not limited to those particular theories. This format can be used to
specify any fact upon which the plaintiff bears the burden of proof and which fact is essentid to plantiff's
right to recover. Of course, it is up to the court to determine what those "essentia facts' might be under
the case law and under the circumstances of the particular case before the court.

The 7.02B format should not be used to specify afact uponwhichthe defendant bears the burden
of proof. If the defendant bears the burden of proof to establish the defense theory, the 7.02C format
should be followed.

Notes on Use

1. If there aretwo or more defendantsinthe lawsuit, indludethis phrase and identify the defendant
againg whom the daim identified in this ingruction is mede.

2. Include this phrase and identify the dam represented inthisingtructionas "firgt," " second," etc.,
only if more than one clam isto be submitted. See Introduction to Section 7 (discussion of rdationship
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among F.E.L.A. clamsfor generd negligence, violation of the Safety Appliance Act and violation of the
Boiler Ingpection Act).

3. Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04, infra.

4. Of coursg, it is an issue of subgtantive law as to what facts are essentid to plantiff'sright to

recover. Seethe examplesin the Committee Comments above for instructions on the defense theories of
failure to prove notice and failure to prove reasonable foreseegbility of harm.
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7.02C DEFENSE THEORY INSTRUCTIONS - AFFIRMATIVE DEFENSES

Y our verdict must be for defendant [(name of defendant)]® [on plaintiff's (identify dlaim to which
this ingtruction pertains as "firgt," "second,” etc.)? daim if dl of the following e ements have been proved
by [the greater weight of the evidence] [a preponderance of the evidence]®:

[Ligt in numbered paragraphs each dement of any affirmative defense upon which the defendant
bears the burden of proof and which, if proved, entitles defendant to a verdict.]

Committee Comments

See Introduction and Committee Comments to the 7.02 series of defense theory ingtructions for
adiscusson of the generd principles underlying their use.

The 7.02C format is only to be used for afirmative defenses where defendant bears the burden of
proof. For example, the afirmative defenses of release and satute of limitations sometimes turn on fact
issues to be resolved by the jury. The Committee has not undertaken to prepare modd ingtructions for
afirmaive defenses. If a particular case requires an afirmative defense indruction, the dements of the
dfirmative defense should be submitted in separate paragraphs connected by "and." Evidentiary detall
should be avoided, but the ultimate factua issues to be resolved by the jury should be specified.

The 7.02C format should not be used in submitting the defense of contributory negligencewhich,
if proved, only reduces plaintiff's recovery. That defense should be submitted under Modd Instruction
7.03, infra.

Assumption of the risk is no defense whatsoever because it has been abolished atogether in
F.E.L.A cases. 45U.S.C. § 54 (1994).

The defendant may request a defense theory ingruction stating thet if plaintiff's negligencewasthe
sole cause of hisinjury, he may not recover under the F.E.L.A. For adiscussion of the authorities on sole
causeingructions, seeinfra Model Ingtruction 7.01 n.9. The Committee takes no position on whether a
sole cause ingruction should be given in an F.E.L.A. case.

Noteson Use

1. If therearetwo or more defendantsin the lawsuit, identify the defendant to whom thisingtruction
applies.
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2. Include this bracketed language and identify the claim to which this ingruction pertains as
"firg,""second," etc., only if morethanone damis submitted and one or more of suchdamsis not subject
to the affirmative defense.

3. Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04, infra.
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7.03 F.E.L.A CONTRIBUTORY NEGLIGENCE

If youfind in favor of plaintiff under Ingruction _ (insert number or title of plaintiff'seements
ingruction) you must consider whether plaintiff [(name of decedent)]* was aso negligent. Under this
Ingtruction, you must assess a percentage of the total negligence? to [plaintiff] [(name of decedent)] [on
plaintiff's (identify dam to which thisingruction pertains as "fird," "second,” etc.) daim againgt defendant
[(name of defendant)]]? if dl of the following dements have been proved by [the greater weight of the
evidence] [a preponderance of the evidence]*:

Firg, [plantiff] [(name of decedent)] (characterize the dleged negligent conduct, such as, "faled
to kegp a careful lookout for oncoming trains'),® and

Second, [plaintiff] [(name of decedent)] was thereby negligent, and®

Third, such negligence of [plaintiff] [(name of decedent)] resulted in whole or in part in [hig] [her]
injury.’

[If any of the above dements have not been proved by [the greater weght of the evidence] [a
preponderance of the evidence], then you must not assess a percentage of negligence to [plaintiff] [(name
of decedent)].]®

Committee Comments

Contributory negligenceis no bar to recovery under F.E.L.A., "but thedamagesshd| be diminished
by the jury in proportion to the amount of negligence attributable to such employee....." 45U.S.C. §53
(1994).

InaF.E.L.A. case brought for injury or death caused by the railroad's vidlation of a "statute
enacted for the safety of employees” contributory negligence will neither bar the plaintiff's recovery nor
reduce his or her damages. 1d. The Safety Appliance Act (formerly 45 U.S.C. 88 1-16, recodified at 49
U.S.C. 88 20301-20304, 21302, 21304 (1994)), and the Boiler InspectionAct (formerly 45 U.S.C. 88
22-23, recodified a 49 U.S.C. 88 20102, 20701 (1994)), are dtatutes enacted for the safety of
employees. Therefore, thisingtruction should not be submitted in aclaim brought for violation of the Boiler
Inspection Act (Mode Ingruction 7.04, infra) or for violation of the Safety Appliance Act (Model
Ingtruction7.05, infra). SeeIntroductionto Section 7 (discussionof relaionship amnong Boiler Inspection
Act, Safety Appliance Actand F.ELL.A.).
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Noteson Use
1. This contributory negligence indruction is designed for use in cases in which the employee's
injury resulted in death as well asin casesin which the employee's injuries did not result in death. If the
employegsinjuries resulted in degth, identify the decedent by name.
2. Theterms"negligent” and "negligence” must be defined. See infra Model Instruction 7.09.

3. Indudethisbracketed language and identify the claim to which thisingtruction pertainsas"'firs,"
"sacond,” etc., only if more than one clam is submitted.

If there are two or more defendants in the lawsuit, identify the defendant againg whom the clam
referred to in thisingruction is asserted.

4. Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04, infra.

5. More than one act or omission aleged to constitute contributory negligence may be here
submitted inthe same way that alternative submissions are made under Modd Ingtruction7.01. Seeinfra
Mode Insgtruction 7.01 n.6.

6. 1f more than one act or omissonisaleged as contributory negligence, then Paragraph Second
should be modified to read asfollows.

Second, [plantiff] [(name of decedent)] inany one or more of the ways described
in Paragraph First was negligent, and . . . .

7. A anglestandard of causationisto be gpplied to the plaintiff'snegligence clamand therailroad's
damof contributory negligence. Page v. . Louis Southwestern Railway Co., 349 F.2d 820, 822-24
(5th Cir. 1965).

8. Thisparagraph isoptional. If requested, the court may add this paragraph.
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7.04 F.E.L.A.BOILER INSPECTION ACT VIOLATION

Your verdict must be for plaintiff [and againgt defendant (name of defendant)]® [on plaintiff's
(identify daim represented inthis elements instruction as "first," "second,” etc.) daim?if dl of the following
elements have been proved by [the greater weight of the evidence] [a preponderance of the evidence]:

Firgt, plaintiff [(name of decedent)] was an employee of defendant [(name of defendant)]*: °

Second, the [locomoative] [boiler] [tender] [(identify part or appurtenance of locomotive, boiler or
tender which isthe subject of the claim)]® a issue in the evidence was not inproper condition and safe to
operate without unnecessary peril to life or limb in that (identify the defect which is the subject of the
dam),” and®

Third, this condition resulted in whole or in part® in [injury to plantff] [death to (name of
decedent)].

If any of the above dements has not been proved by [the greater weight of the evidence] [a
preponderance of the evidence], then your verdict must be for defendant [(name of defendant)].X°

['Your verdict must be for defendant if youfind infavor of defendant under Ingtruction_ (insext
number or title of affirmative defense intruction)].**

Committee Comments

Theintroductionto Section 7 discussesthe relationship among the Boiler Ingpection Act (formerly
45 U.S.C. 88 22-23, recodified at 49 U.S.C. 88 20102, 20701 (1994)), the Safety Appliance Act
(formerly 45 U.S.C. 88 1-16, recodified at 49 U.S.C. §§ 20301-20304, 21302, 21304 (1994)), and
F.E.L.A.,45U.SC. §51, 60 (1994).

Noteson Use

1. If therearetwo or more defendantsin thelawsuit, incude this phrase and identify the defendant
againg whom the clam represented in this dements indruction is made.

2. Incdude this phrase and identify the claim represented in this elements ingtruction as "first,"
"second,” etc., only if more than one clam isto be submitted.

3. Use the phrase which conforms to the burden of proof instruction, Model Instruction 3.04,
infra.
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4. F.E.L.A. providesthat the railroad "shdl be lidble in damages to any person suffering injury
while heis employed by such carrier . .. ." 45 U.S.C. § 51 (emphasis added). Inthetypica F.E.L.A.
case, thereisno dispute asto whether the injured or deceased person was anemployee, and thislanguage
need not be included except to make the ingtructionmore readable. However, whenthereissuch adispute
inthe case, the term "employee” must be defined. The definition must be carefully tailored to the specific
factud question presented, and it is recommended that RESTATEMENT (SECOND) OF AGENCY (1958) be
used as a guide in a manner consstent with the federal authorities. See Kelley v. Southern Pacific
Company, 419 U.S. 318, 324 (1974) (discussion of RESTATEMENT (SECOND) OF AGENCY (1958) as
authoritative concerning meaning of "employeg’ and "employed” under F.E.L.A., and as source of proper
jury indruction).

5. 1t may be argued the plaintiff wasnot acting withinthe scope of hisor her railroad employment
at thetime of theincident. If thereisaquestion whether the empl oyee was within the scope of employment,
paragraph First should provide asfollows:

Firg, [plantiff] [(name of decedent)] was an employee of defendant [(name of
defendant)] acting within the scope of (his) (her) employment at the time of (his) (her)
[injury] [death] [(describe the incident alleged to have caused injury or death)], and

I this paragraphisincluded, the term" scope of employment™ must be defined inrelaionto the factud issue
in the case. The ReESTATEMENT (SECOND) OF AGENCY (1958) is recognized as a guide. Wilson v.
Chicago, Milwaukee, S. Paul and Pac. R. Co., 841 F.2d 1347, 1352 (7th Cir. 1988). In rare cases
it may be argued that the duties of the employee did not affect interstate commerce and thus are not
covered by the Act. Usudly if the employee was acting within the scope and course of his employment
for therailroad his conduct will be sufficiently connected to interstate commerce to be included within the
Act.

6. The Boiler Ingpection Act language of 49 U.S.C. § 2701, formerly 45 U.S.C. § 23, refersto
the "locomotive or tender and its parts and appurtenances.” The court should select the term which
conformsto the case. The court may choose to specificaly identify the specific part or appurtenance of
the locomoative, boiler or tender in a case in which mere reference to the locomotive, boiler or tender will
not adequately present the theory of violation.

7. Counsdl should draft a concise statement of the Boiler Ingpection Act violation aleged which
issmple and free of unnecessary language. Examples which might be sufficient for a Boiler Act violaion
are "in that therewasoil on the locomoative catwalk;" or "in that the ladder on the locomotive was bent;"
or "in that the grab iron on the locomotive was loose.”

The Secretary of Trangportation is authorized to establish standardsfor equipment covered under

the Bailer Inspection Act and the Safety Appliance Act. Shieldsv. Atlantic Coast LineR. Co., 350 U.S.
318, 320-25 (1956); Lilly v. Grand Trunk Western R Co., 317 U.S. 481, 486 (1943). Regulations
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promulgated pursuant to this authority are found inTitle 49 of the Code of Federd Regulations under the
Federal Railroad Adminigtration (FRA) regulations. FRA regulations "acquire]] the force of law and
become[] an integrd part of the Act . ..." Lilly, 317 U.S. at 488. Such regulations have "the same force
asthough prescribed interms by the statute,” Atchison T. & SFF. Ry. Co. v. Scarlett, 300 U.S. 471, 474
(1937), and violationof such regulaions "are violations of the Satute, giving rise not only to damage suits
by those injured, but aso to money penatiesrecoverable by the United States." Urie v. Thompson, 337
U.S. 163, 191 (1949) (citations omitted). If plaintiff'scaseisbased on aviolation of such aregulation, the
plaintiff may request the court to replace Paragraph Second of the ingtructionwitha paragrgph submitting
the regulationviolaiontheory. See Eckert v. Aliquippa & Southern R Co., 828 F.2d 183, 187 (3d Cir.
1987).

8. Boththe Boailer Ingpection Act and the Safety Appliance Act require that the equipment at issue
be"in use" a the time of the subject incident. The purpose of the "in use' dement is to "exclude those
injuries directly resulting from the ingpection, repair or servicing of railroad equipment located a a
maintenance fadility.” Angell v. Chesapeake & O. Ry. Co., 618 F.2d 260, 262 (4th Cir. 1980); Steer
v. Burlington Northern, Inc., 720 F.2d 975, 976-77 (8th Cir. 1983).

Whether the equipment a issue is"inuse" at the time of the subject incident isto be decided by the
court as aquestion of law and not by the jury. Pinkhamv. MaineCent. R Co., 874 F.2d 875, 881 (1t
Cir. 1989) (citing Steer, 720 F.2d at 977 n.4). Becausethe"in use" element is a question of law for the
court, thisingruction does not submit the question to the jury.

Numerous reported cases discuss this element of the Boiler Ingpection Act and Safety Appliance
Act, and cases which congtrue the term "in use" under one act are authoritative for purposes of construing
the term under the other act. Holfester v. Long Island Railroad Company, 360 F.2d 369, 373 (2d Cir.
1966). Any attempt to here represent the cases on point is beyond the scope of these Notes on Use, and
counsd arereferred to the authorities for further discussion of this eement.

9. The same standard of "in whole or in part” causation which gpplies to genera F.E.L.A.
negligence cases prosecuted under 45 U.S.C. 8§ 51 aso appliesto Boiler Inspection Act cases. Greenv.
River Terminal Ry. Co., 763 F.2d 805, 810 (6th Cir. 1985) (citing Carter v. Atlantic & S. Andrews
Bay Railway Co., 338 U.S. 430, 434 (1949)).

The defendant may request aningructiongating that if plaintiff's negligence was the sole cause of
hisinjury, he may not recover under F.E.L.A. New York Central R. Co. v. Marcone, 281 U.S. 345, 350
(1930); Meyersv. Union Pacific R. Co., 738 F.2d 328, 330-31 (8th Cir. 1984) (not error to instruct
jury, "if you find thet the plaintiff was guilty of negligence, and that the plantiff's negligence was the sole
cause of hisinjury, thenyoumust returnyour verdict infavor of defendant™). Such adefensemay dso arise
under the Boiler Inspectionand Safety Appliance Acts. See Beimert v. Burlington Northern, Inc., 726
F.2d 412, 414 (8th Cir.), cert. denied, 467 U.S. 1216 (1984).
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Sole cause indructions have sometimes been criticized as unnecessary and as confusing. See
Flanigan v. Burlington Northern, Inc., 632 F.2d 880, 883 n.1 (8th Cir. 1980), cert. denied, 450 U.S.
921 (1981); Almendarez v. Atchison, T. & SF. Ry. Co., 426 F.2d 1095, 1097 (5th Cir. 1970); Page
v. St. Louis Southwestern Ry. Co., 349 F.2d 820, 826-27 (5th Cir. 1965). The Committee takes no
position on whether a sole cause ingtruction should be givenin an F.E.L.A. case. If the court decidesto
give asole cause type ingruction, the following may be appropriate:

The phrase "in whole or in part” asused in [thisingruction] [Ingtruction  (datethe
title or number of the plaintiff'selements ingruction)] means that the railroad isresponsible
if [describe the dleged Boiler Ingpection Act violation], if any, played any part, no matter
how smadl, in causng the plaintiff'sinjuries. This, of course, meansthat the railroad is not
responsble if any other cause, induding plaintiff'sownnegligence, wassolely responsible.*

*Thisingruction may be given as a paragrgph in the plaintiff'selementsingructionor asa
separate ingtruction.

Rogersv. Missouri Pac. R Co., 352 U.S. 500, 507 (1957); Page v. &. Louis Southwestern Ry., 349
F.2d 820, 826-27 (5th Cir. 1965).

Asisthe case withany modd ingruction, if the court determines that some other ingtructiononthe
subject is appropriate, such an ingtruction may be given.

10. This paragraph should not be used if Mode Ingtruction 7.02A or 7.02B is given.

11. Use Modd Insgtruction 7.02C, infra, to submit affirmative defensss.
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7.05 F.EL.A.SAFETY APPLIANCE ACT VIOLATION

Your verdict must be for plaintiff [and againgt defendant (name of defendant)]® [on plaintiff's
(identify daim represented inthis elements instruction as "first," "second,” etc.) daim?if dl of the following
elements have been proved by [the greater weight of the evidence] [a preponderance of the evidence]:

Firgt, plaintiff [(name of decedent)] was an employee of defendant [(name of defendant)]*>

Second, (specify the alleged Safety Appliance Act violation),® and’

Third, the condition described in paragraph Second resulted in whole or in part® in [injury to
plaintiff] [death to (name of decedent)].

If any of the above dements has not been proved by [the greater weight of the evidence] [a
preponderance of the evidence], then your verdict must be for defendant [(name of defendant)].®

['Your verdict must be for defendant if you find in favor of defendant under Ingtruction_ (insert
number or title of affirmative defense instruction))].2°

Committee Comments

The IntroductionTo Section7 discusses the relationship among the Bailer Ingpection Act (formerly
45 U.S.C. 88 22-23, recodified 49 U.S.C. 88 20102, 20701), the Safety Appliance Act (formerly 45
U.S.C. 88 1-16, recodified 49 U.S.C. 88 20301-20304, 21302, 21304), and the F.E.L.A., 45 U.S.C.
8§51, et seq.

Noteson Use

1. If therearetwo or more defendantsin thelawsuit, include this phrase and identify the defendant
agang whom the clam represented in this e ements ingtruction is made.

2. Incdude this phrase and identify the claim represented in this elements ingdtruction as "first,"
"second,” etc., only if more than one clam isto be submitted.

3. Use the phrase which conforms to the burden of proof instruction, Model Instruction 3.04,
infra.

4. TheF.E.L.A. providesthat therailroad "shdl beliablein damagesto any person sufferinginjury

while he is employed by such carrier .. .." 45U.S.C. 8 51 (1939) (emphasis added). In the typica
F.E.L.A. case, thereisno dispute asto whether the injured or deceased person was an employee, and this
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language need not be included except to make the ingtructionmorereadable. However, when thereissuch
adisputeinthe case, the term"employee’ must be defined. The definition must be carefully tailored to the
specific factual question presented, and it is recommended that RESTATEMENT (SECOND) OF AGENCY
(1958) be used as a guide in a manner condgtent with the federd authorities. See Kelley v. Southern
PacificCompany, 419U.S. 318, 324 (1974) (discussonof RESTATEMENT (SECOND) OF AGENCY (1958)
as authoritative concerning meaning of "employee" and "employed” under the F.E.L.A. and as source of
proper jury instruction).

5. 1t may be argued the plaintiff was not acting withinthe scope of his or her railroad employment
a thetime of theincident. If thereisaquestion whether the employee waswithin the scope of employment,
paragraph First should provide asfollows:

Fird, [plantiff] [(name of decedent)] was an employee of defendant [(name of
defendant)] acting within the scope of (his) (her) employment at the time of (his) (her)
[injury] [death] [(describe the incident aleged to have caused injury or deeth)], and

I this paragraphisincluded, the term" scope of employment” must be defined inrelaionto the factud issue
inthe case. The RESTATEMENT (SECOND) OF AGENCY (1958) is recognized as a guide. Wilson v.
Chicago, Milwaukee, &. Paul and Pac. R. Co., 841 F.2d 1347, 1352 (7th Cir. 1988). In rare cases
it may be argued that the duties of the employee did not affect interstate commerce and thus are not
covered by the Act. Usudly if the employee was acting within the scope and course of his employment
for the rallroad his conduct will be sufficiently connected to interstate commerce to be included within the
Act.

6. Counsel should draft a concise satement of the Safety Appliance Act violation aleged which
issmple and free of unnecessary language. An example of a concise statement which might be sufficient
in a case brought for violationof 49 U.S.C. § 20302(a)(2), formerly 45 U.S.C. § 4 (1988), isasfollows:
"Third, the grab iron at issue in the evidence was not secure, and . . . ."

The Secretary of Transportation is authorized to establish stlandardsfor equipment covered under
the Bailer Inspection Act and the Safety Appliance Act. Shieldsv. Atlantic Coast LineR. Co., 350 U.S.
318, 320-25 (1956); Lilly v. Grand Trunk Western R. Co., 317 U.S. 481, 486 (1943). Regulations
promulgated pursuant to this authority are found in Title 49 of the Code of Federal Regulations under the
Federal Ralroad Adminigration(FRA) regulaions. FRA regulations”acquiretheforceof law and become
anintegra part of the Act...." Lilly, 317 U.S. at 488. Such regulations have "the sameforce asthough
prescribed in terms of the satute,” Atchison, T. & SF. Ry. Co. v. Scarlett, 300 U.S. 471, 474 (1937),
and violation of such regulations "are violations of the Satute, giving rise not only to damage suitsby those
injured, but also to money penatiesrecoverable by the United States." Uriev. Thompson, 337U.S. 163,
191 (1949) (citations omitted). If plaintiff's caseis based on aviolation of such a regulation, the plaintiff
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may regquest the court to replace Paragraph Second of the instruction with a paragraph submitting the
regulaion violation theory. See Eckert v. Aliquippa & Southern R Co., 828 F.2d 183, 187 (3d Cir.
1987).

7. Boththe Boiler Inspection Act and the Safety Appliance Act require that the equipment at issue
be "in use" a thetime of the subject incident. The purpose of the "in usg" dement is to "exclude those
injuries directly resulting from the ingpection, repair or servicing of railroad equipment located at a
maintenance fadility.” Angell v. Chesapeake & O. Ry. Co., 618 F.2d 260, 262 (4th Cir. 1980); Steer
v. Burlington Northern, Inc., 720 F.2d 975, 976-77 (8th Cir. 1983).

Whether the equipment at issueis"inuse" at the time of the subject incident isto be decided by the
court as aquestionof law and not by the jury. Pinkhamv. Maine Cent. R. Co., 874 F.2d 875, 881 (1st
Cir. 1989) (ating Seer, 720 F.2d at 977). Becausethe"in use' dement isaquestion of law for the court,
thisingruction does not submit the question to the jury.

Numerous reported cases discuss this dement of the Boiler Ingpection Act and Safety Appliance
Act, and cases which condrue the term"inuse”’ under one act are authoritative for purposes of construing
the termunder the other act. Holfester v. Long Island Railroad Co., 360 F.2d 369, 373 (2d Cir. 1966).
Any attempt to here represent the cases on point is beyond the scope of these Noteson Use, and counsel
are referred to the authorities for further discussion of this dement.

8. The gandard of "in whole or in part” causation which gpplies to general F.E.L.A. negligence
casesisthe standard of causation which appliesto F.E.L.A. cases premised upon violation of the Safety
Appliance Act. "Once this violation is established, only causd reldion is an issue. And Congress has
directed lighility if theinjury resulted inwhole or inpart’ from defendant's negligence or its violation of the
Safety Appliance Act.” Carter v. Atlanta & . Andrews Bay Ry. Co., 338 U.S. 430, 434-35 (1949).

The defendant may request an ingruction stating thet if plaintiff's negligencewasthe sole cause of
hisinjury, he may not recover under the F.E.L.A. New York Central R Co. v. Marcone, 281 U.S. 345,
350 (1930); Meyersv. Union Pacific RR. Co., 738 F.2d 328, 330-31 (8th Cir. 1984) (not error to
indruct jury, "if youfind that the plantiff was guilty of negligence, and that the plaintiff's negligence was the
sole cause of hisinjury, thenyoumust returnyour verdict infavor of defendant™). Such adefense may dso
arise under the Boiler Inspectionand Safety Appliance Acts. See Beimert v. Burlington Northern, Inc.,
726 F.2d 412, 414 (8th Cir. 1984).

Sole cause indructions have sometimes been criticized as unnecessary and as confusing. See
Flanigan v. Burlington Northern, Inc., 632 F.2d 880, 883-84 n.1 (8th Cir. 1980); Almendarez v.
Atchison, T. & SF. Ry. Co., 426 F.2d 1095, 1097 (5th Cir. 1970); Pagev. S. Louis Southwestern Ry.
Co., 349 F.2d 820, 826-27 (5th Cir. 1965). The Committee takes no position on whether asole cause
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ingruction should be giveninan FE.L.A. case. If the court decides to give a sole cause typeindruction,
the following may be appropriate:

The phrase"inwhole or inpart” asused in [thisingruction] [Indruction __ (Staethetitle
or number of the plaintiff's dements indruction)] meansthat the railroad is respongble if
[describe the dleged Safety Appliance Act vidlation)], if any, played any part, no matter
how smadl, in causng the plaintiff'sinjuries. This, of course, meansthat the railroad is not
responsble if any other cause, indudingplaintiff'sown negligence, was solely responsible.*

*Thisindruction may be givenasaparagraphin the plaintiff's dementsingruction or asa
separate ingtruction.

Rogersv. Missouri Pacific Railroad Co., 352 U.S. 500, 507 (1957); Pagev. . Louis Southwestern
Ry., 349 F.2d 820, 826-27 (5th Cir. 1965).

Asisthe case withany model ingtruction, if the court determines that some other ingtruction on the
subject is appropriate, such an ingtruction may be given.

9. This paragraph should not be used if Model Ingtruction 7.02A or 7.02B is given.

10. Use Modd Ingtruction 7.02C, infra, to submit affirmative defenses.
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7.06A F.E.L.A. DAMAGES-INJURY TO EMPLOYEE

If you find in favor of plaintiff, then you must award plaintiff such sum asyou find by the [(greater
weight) or (preponderance)]* of the evidencewill fairly and justly compensate plaintiff for any damagesyou
find plaintiff sustained [and is reasonably certainto sustaininthe future]® as adirect result of the occurrence
mentioned in the evidence® [Y ou should consider the following eements of damages:*

1. The physicd pain and (mentd) (emotiond) suffering plaintiff has experienced (and is
reasonably certain to experienceinthe future); the nature and extent of the injury, whether
theinjuryistemporary or permanent (and whether any resultingdisabilityis partia or total),
(induding any aggravetion of a pre-existing condition);

2. The reasonable expense of medicd care and supplies reasonably needed by and actually
provided to the plantiff to date (and the present value of reasonably necessary medica
care and supplies reasonably certain to be received in the future);

3. The earnings plantiff has lost to date (and the present vaue of earnings plaintiff is
reasonably certain to lose in the future);®

4, The reasonable vaue of household serviceswhichplantiff hasbeen unable to perform for
(hmsdf) (hersdf) to date (and the present vaue of household services plantff is
reasonably certain to be unable to perform for (himsdlf) (hersdf) in the future).]®:

[Remember, throughout your deliberations you must not engage in any speculation, guess, or
conjecture and youmust not award any damages by way of punishment or through sympathy.]® [Y ou may
not include in your award any sum for court costs or attorneys fees)®

[If you assess a percentage of negligence to plaintiff by reasonof Indruction  (statethetitle or
number of the contributory negligence ingtruction),™ do not diminish the total amount of damages by the
percentage of negligence you assessto plaintiff. The court will do this]™*

Committee Comments

ThisInstruction should be used to submit damages issues in casesin which the employeesinjuries
were not fatal. Modd Ingtruction 7.06B, infra, should be used in cases in which the employee's injuries
werefatd.

Thefind paragrgph of thisingruction tells the jury that the court will diminish the total amount of

damages in proportion to the amount of contributory negligence found. This indruction is consstent with
the Formof Verdict 7.08 whichrequiresthe jury to assessplaintiff'stotal damagesand plaintiff's percentage
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of contributory negligence. If contributory negligenceis not submitted, the find paragraph of 7.06A should
be diminated. Also, it should be diminated for clams submitted under the Boiler Ingpection Act and the
Safety Appliance Act.

Noteson Use

1. Use the phrase which conforms to the burden of proof ingtruction, Mode Ingtruction 3.04,
infra.

2. Incdude thislanguage if the evidence supports a submisson of any item of future damage.

3. Thelanguage "as adirect result of the occurrence mentioned inthe evidence' should be del eted
and replaced whenever there is evidence tending to prove that the employee suffered the subject injuries
in an occurrence other than the one upon which the railroad's lidhility is premised. In such cases, the
language "as a result of the occurrence mentioned in the evidence" should be replaced with a concise
description of the occurrence upon which the rallroad's ligbility is premised. An example of such acase
isone inwhichthe plantiff dlegesthat hisinjuries were suffered in afal at the work place, and the railroad
dams the injuries were suffered in a car accident which was not job rdated. The following would be
appropriate language to describe the occurrence upon which ligbility is premised: "as adirect result of the
fdl on (the date of the fdl)."

4. Thisligt of damages is optiond and is intended to include those items of damage for which
recovery is commonly sought in the ordinary F.E.L.A. case. Thislist isnot intended to exclude any item
of damageswhichis supported inevidence and the authorities. If the court electstolist itemsof damage
in the damages instruction, there must, of course, be evidence to support each item listed.

5. For the reaionship between logt future earnings and lost earning capacity, see Gorniack v.
National R Passenger Corp., 889 F.2d 481, 483-84 (3d Cir. 1989); DeChico v. Metro-North
Commuter RR, 758 F.2d 856, 861 (2d Cir. 1985); Wilesv. New York, Chicago & . Louis Railroad
Co., 283 F.2d 328, 331-32 (3d Cir.), cert. denied, 364 U.S. 900 (1960); Downie v. United Sates
Lines Co., 359 F.2d 344, 347 (3d Cir. 1966) (if permanent injuries result in impairment of earning
capacity, plantiff is entitled to rembursement for such impairment including, but not limited to, probable
loss of future earnings). If the court determines that the case is one in which the jury should be ingtructed
on the digtinction between loss of future earnings and |oss of earning cagpacity, this modd ingruction may
be modified accordingly. Otherwise, such issue canbeleft to argument. Situationsinwhich thisdigtinction
arises may berare.

6. The reasonable value of household services which the injured employee is unable to perform
for himsdf or hersdlf is a compensable item of pecuniary damages. See Cruz v. Hendy Intern. Co., 638
F.2d 719, 723 (5th Cir. 1981) (case decided under the Jones Act, 46 U.S.C. § 688 (1982), which
specificdly incorporatesthe F.E.L.A. and where it was stated that the plaintiff may recover "the cost of
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employing someone e se to perform those domestic services that he would otherwise have been able to
render but is now incgpable of doing."); cf. Hysell v. lowa Public Service Co., 559 F.2d 468, 475 (8th
Cir. 1977).

7. If the evidence supports a charge that the plaintiff has failed to mitigate his or her damages, the
fallowing paragraph should be included after the last listed item of damage, or &fter the generd damage
ingruction paragraph if the court chooses not to list items of damage:

If you find that defendant has proved by [the greater weight of the evidence] [a preponderance of
the evidence] that plaintiff has falled to take reasonable stepsto minmize (his) (her) damages, then
your award mug not include any sum for any amount of damage which you find plantiff might
reasonably have avoided by taking such steps.

InKauzarichv. Atchison, Topeka & SantaFeRy. Co., 910 SW.2d 254 (Mo. banc 1995), it was held
toberevershleerror to refuseto give the railroad's proposed mitigationingructionthat "dosdy follow[ed]”
the above ingruction. 1d. at 256. The court held that as a matter of federal substantive law, the railroad
was entitled to a mitigationinstruction when there was evidence to support it. 1d. at 258. The burden of
pleading and proving fallure to mitigate is on the defendant. Sayre v. Musicland Group, Inc., 850 F.2d
350, 355-56 (8th Cir. 1988); Modern Leasing v. Falcon Mfg. of California, 888 F.2d 59, 62 (8th Cir.
1989).

8./9. Theseingructions may aso be added.

10. SeeinfraModd Ingtruction 7.03. Note that contributory negligence may not be submitted
for damsaleging violation of the Bailer Ingpection Act or Safety Appliance Act.

11. If Modd Ingtruction 7.08, infra, Form of Verdict, is used, then this paragraph must be given

because contributory negligence is submitted. If the dternative Form of Verdict set out in Committee
Commentsto 7.08 is used, this paragraph should not be used.
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7.06B F.E.L.A.DAMAGES-DEATH OF EMPLOYEE

If you find in favor of plaintiff, then you must award plaintiff such sum asyou find by the [(greater
weight) or (preponderance)]* of the evidence will farly and justly compensate [here identify the
beneficiaries]? for (his, her, their) damages whichcan be measured inmoney whichyoufind (he, she, they)
sustained as a direct result of the death of (name of decedent).® [You should consider the following
elements of damages:*

1 The reasonable value of any money, goods and services that (name of decedent) would
have provided (name of beneficiaries) had (name of decedent) not died on (date of death).
[ These damages include the monetary vaue of (name of child beneficiaries)'s loss of any
care, attention, instruction, training, advice and guidance from (name of decedent).]®

2. Any conscious pain and suffering you find from the evidence that (name of decedent)
experienced as aresult of [his] [her] injuries®

3. The reasonable expense of medical care and suppliesreasonably needed by and actualy

provided to (name of decedent).]®

Your award mugt not include any sum for grief or bereavement or the loss of society or
companionship.’

Any award you make for the vaue of any money and services which you find from the evidence
that (name of decedent) would have provided (name of each beneficiary) in the future should be reduced
to present value. Any award youmakefor the vdue of any money and servicesyoufind fromthe evidence
that (name of decedent) would have provided (name of beneficiary) betweenthe date of [his| [her] death
on (date of death) and the present should not be reduced to present value®

[Remember, throughout your deliberations you must not engage in any speculation, guess, or
conjecture and youmust not award any damages by way of punishment or through sympathy.]° [Y ou may
not include in your award any sum for court costs or atorneys fees]'

[If you assess a percentage of negligence to (name of decedent) by reason of Indtruction
(state the number of the contributory negligenceingtruction),' do not diminishthe total amount of damages
by the percentage of negligence you assess to (name of decedent). The court will do this]*
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Committee Comments

Thisingruction should be used to submit damages in cases in which the employegs injurieswere
fatal. Modd Ingtruction 7.06A, infra, should be used in cases in which the employee's injuries were not
fatd.

Thefind paragraph of thisingruction telsthe jury that the court will diminish the total amount of
damages in proportion to the amount of contributory negligence found. Thisindruction is congstent with
Formof Verdict 7.08 whichrequiresthe jury to assess plaintiff's total damages and decedent's percentage
of contributory negligence. If contributory negligenceis not submitted the find paragraph of 7.06B should
be diminated. Also, it should be diminated for claims submitted under the Boiler Inspection Act and the
Safety Appliance Act.

Notes on Use

1. Use the phrase which conforms to the burden of proof instruction, Modd Instruction 3.04,
infra.

2. A death action under the F.E.L.A. isbrought by a persona representative, as plaintiff, for the
benefit of spedific beneficiaries. The persond representative brings the action "for the benefit of the
surviving widow or husband and children of suchemployee; and, if none, then of suchemployee's parents,
and, if none, then of the next of kin dependent upon such employes, ... ." 45U.S.C. §51 (1939).

3. See3KevinF. O'Mdley, etd., FEDERAL JURY PRACTICEAND INSTRUCTIONS. Civil §128.30
(5" ed. 2000). Damages in an F.E.L.A. death action "are such as flow from the deprivation of the
pecuniary benefitswhichthe beneficiaries might have reasonably received if the deceased had not died from
hisinjuries" Michigan Central R Co. v. Vredand, 227 U.S. 59, 70 (1913). "No hard and fast rule by
which pecuniary damages may in dl cases bemeasuredispossible. . . . Therule for the measurement of
damages mug differ according to the rel ation betweenthe parties plantiff and the decedent, . .. ." Id., 227
U.S. at 72; cf. Norfolk & Western R. Co. v. Holbrook, 235 U.S. 625, 629 (1915).

4. Thisligt of damages is optiond and is intended to include those items of damage for which
recovery is commonly sought in the ordinary F.E.L.A. case. Thisligt isnot intended to exclude any item
of damageswhichis supported inevidence and the authorities. If the court electstolist itemsof damage
in the damages instruction, there must, of course, be evidence to support each item listed.

5. Inan F.E.L.A. death case, recovery islimited to pecuniary losses. The items pecified in the
bracketed sentence have been deemed pecuniary lossesin the case of a child beneficiary. The recovery
may be different in the case of aspouse, parent or anadult child. Michigan Central R. Co. v. Vreeland,
227U.S.59, 70 (1913); Norfolk & Western R. Co. v. Holbrook, 235 U.S. 625, 629 (1915); Kozar v.
Chesapeake and Ohio Railway Co., 449 F.2d 1238, 1243 (6th Cir. 1971).
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6. The items of damage set forth in paragraphs 2 and 3 are recoverable by the persona
representative on behaf of the spouse, children or parentsof the decedent, if supported by the evidence.
If the daimis brought by the personal representative on behaf of next of kin other thanthe spouse, children
or parents, then dependency upon decedent must be shown, and the indructions will require modification
to submit that issue to the jury. Thedementsinstruction might be modified to submit the dependency issue.
45 U.S.C. 8§59 (1910); Auldv. Terminal RR Assoc. of . Louis, 463 S.W.2d 297 (Mo. 1970), cert.
denied, 401 U.S. 940 (1971); Jensenv. Elgin, Joliet & Eastern Ry. Co., 24 111.2d 383, 182 N.E.2d 211
(1962).

Funerd expenses may not be included in damages awarded in F.E.L.A. actions under ether a
45 U.S.C. § 51 death action or a 45 U.S.C. § 59 aurvivd action. Philadelphia & RR. v. Marland,
239 Fed. 1, 11 (3d Cir. 1917), cert. denied, 245 U.S. 671 (1918); DuBose v. Kansas City Southern
Ry. Co., 729 F.2d 1026, 1033 (5th Cir.), cert. denied, 469 U.S. 854 (1984); Heffner v. Pennsylvania
RR. Co.,81F.2d 28, 31 (2d Cir. 1936); Frabutt v. New York C. & S. L. RR., 84 F. Supp. 460, 467
(W.D. Pa. 1949).

7. Michigan Central R. v. Vreeland, 227 U.S. 59, 70 (1913).

8. Future pecuniary benefits in an F.E.L.A. death case should be awarded at present value.
Chesapeake & O.R. Co. v. Kelly, 241 U.S. 485, 489-90 (1916); cf. . Louis Southwestern Ry. Co.
v. Dickerson, 470 U.S. 409 (1985).

9./ 10. Theseingructions may aso be added.

11. Moded Ingtruction 7.03, infra, submits the issue of contributory negligence.

12. If Modd Ingtruction 7.08, infra, Form of Verdict, is used, then this paragraph must be given

when contributory negligence is submitted. If the dternative Form of Verdict set out in Committee
Commentsto 7.08 is used, this paragraph should not be used.
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7.06C F.E.L.A. DAMAGES-PRESENT VALUE OF FUTURE LOSS

If you find that plantiff is reasonably certain to lose [earningsin the future] [or to incur medica
expenses in the future], then you must determine the present value in dollars of such future damage, snce
the award of future damages necessarily requiresthat payment be made now inone lump sum and plaintiff
will have the use of the money now for aloss that will not occur until some future date. 'Y ou must decide

what those future losses will be and then make a reasonable adjustment for the present value.
Committee Comments

InanF.E.L.A. case"anutter failure to ingtruct the jury that present vaue is the proper measure of
adamage avard iserror.” . Louis Southwestern Ry. Co. v. Dickerson, 470 U.S. 409, 412 (1985);
Monessen Southwestern Ry. Co. v. Morgan, 486 U.S. 330, 339-40 (1988). If requested, such an
ingruction must be given. However, "no single method for determining present value is mandated by
federal law." Dickerson, 470 U.S. at 412. See also Beanland v. Chicago, Rock Idand & Pacific
Railroad, 480 F.2d 109, 114-15 (8th Cir. 1973); 3KevinF. O'Madley, et d., FEDERAL JURY PRACTICE
AND INsTRucTIONS: Civil § 128.20 (5" ed. 2000).

Only future economic damages are to be reduced to present value. Past economic damagesand
future noneconomic damages are not to be reduced to present value. See Chesapeake & Ohio R. Co.
v. Kelly, 241 U.S. 485, 489 (1916).

InFlaniganv. Burlington Northern, Inc., 632 F.2d 880, 885 (8th Cir. 1980), cert. denied, 450
U.S. 921 (1981), the court stated that the jury should not be instructed to reduce damages for future pain
and suffering to present value.

This Insgtruction contemplates that the court will alowevidence and jury argument about the proper
method for caculating present vaue. If additiona indruction on the definition of present vaue or factors
to be considered is deemed appropriate, see, e.g., Fifth Circuit Pattern Jury Instructions - Civil,
Ingtruction 15.3(c) (West 1998); and Arkansas Model Jury Instructions-AMI Civil 3d, AMI 2219
(1989).
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7.06D F.E.L.A.DAMAGES-INCOME TAX EFFECTS OF AWARD

The plaintiff will not be required to pay any federa or state income taxes onany amount that you

award.

[When cdculaing lost earnings, if any, you should use after-tax earnings]*
Committee Comments

If requested, the jury mugt be ingtructed thet the verdict will not be subject to income taxes.
Norfolk & Western Ry. Co. v. Liepelt, 444 U.S. 490, 498 (1980); Gander v. FMC Corp., 892 F.2d
1373, 1381 (8th Cir. 1990); Paquette v. Atlanska-Plovidba, 701 F.2d 746, 748 (8th Cir. 1983).
Furthermore, the Supreme Court in Norfolk & Western Ry. Co. v. Liepelt,, sated that the jury should
base its award on the "after-tax” value of lost earningsin determining lost earnings. The Court stated:

The amount of money that a wage earner is able to contribute to the support of his family is
unquestionably affected by the amount of the tax he must pay to the Federd Government. Itis his
after-taxincome, rather thanhis grossincome before taxes, that providesthe only redigtic measure
of ability to support hisfamily.

444 U.S. at 493.

Noteson Use

1. This sentence should be given if thereis evidence of both gross and net earnings and there is
any danger that the jury may be confused asto the proper measure of damages.
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7.07 (Reserved for Future Use)
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7.08 FORM OF VERDICT - CONTRIBUTORY NEGLIGENCE SUBMITTED
VERDICT*
Note: Complete this form by writing in the name required by your verdict.

On the dain? of plantiff [(name of plaintiff)] againgt defendant [(name of defendant)], we, the jury
find in favor of:

Haintiff [(name of plaintiff)] or Defendant [(name of defendant)]
Note: Complete the next paragraph only if the aove finding isin favor of plantiff.

We, the jury, assess the totd damages of plaintiff [(name of plaintiff)] at $
DO NOT REDUCETHISAMOUNTBY THE PERCENTAGE OF NEGLIGENCE, IF ANY, YOU
FIND IN THE NEXT QUESTION.

Note: If you do not assess a percentage of negligence to [plaintiff] [(name of decedent)] under
Ingtruction (state the number or title of the contributory negligenceingtruction), then
write"0" (zero) in the blank in the following paragraph. If you do assess apercentage of
negligerce to [plantiff] [(name of decedent)] by reason of Ingtruction (dtate the
number or title of contributory negligence indruction), then write the percentage of
negligence in the blank in the following paragraph. The court will then reduce the tota
damages you assessabove by the percentage of negligenceyou assessto [plarntiff] [(name
of decedent)].

We, the jury, find [plaintiff] [(name of decedent)] to be % negligent.
Committee Comments
This form of verdict can be used in F.E.L.A. negligence cases when contributory negligence is
submitted. In F.E.L.A. cases where contributory negligence is not submitted and in Boiler Inspection Act
and Safety Appliance Act cases use Form of Verdict 7.08A.
Incasesin which the issue of contributory negligence has been submitted to the jury, and thejury
has been ingructed to make findings on the issues of contributory negligence and damages, there is a

guestion whether the jury or the court should perform the computations which reduce the tota damages
by the percentage of contributory negligence found. The plain language of 45 U.S.C. § 53 (1908) is that
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"the damages shdl be diminished by the jury . ..." (Empheds added.) This Committee is not aware of
any case edificdly prohibiting a form of verdict which dlows the jury to determine the percentage of
plantiff'snegligence and permits the court to performthe mathematica cdculation. Statejurisdictionssuch
as Arkansas and Missouri, and some federa courts, ingtruct the jury to reduce the total damage award by
the percentage of contributory negligence before rendering a generd verdict for the reduced amount of total
damages. Wilsonv. Burlington Northern, Inc., 670 F.2d 780, 782-83 n.1 (8th Cir.), cert. denied, 457
U.S. 1120 (1982) (jury instructed to perform contributory negligence reduction computation and to return
generd verdict for damage award in reduced amount); note 3 Kevin F. O’ Madlley, et d., FEDERAL JURY
PRACTICE AND INsTRuUcTIONS. Civil 88 106.12, 106.13, 106.14 (5™ ed. 2000).

Another means to the same reault is for the jury to separately set forth the percentage of
contributory negligence and the total amount of damages without reduction for contributory negligence.
With thisinformation the court will perform the contributory negligence damage reduction caculation in
ariving a itsjudgment. This may be done by means of a special verdict. F.R.C.P. 49(a); Wattigney v.
Southern Pacific Company, 411 F.2d 854, 856 (5th Cir. 1969); 3 Kevin F. O'Madley, et d., FEDERAL
JURY PrACTICEAND INSTRUCTIONS. Civil 88 106.12, 106.13, 106.14 (5" ed. 2000). This may aso be
done by means of a genera verdict accompanied by specia interrogatories. F.R.C.P. 49(b); Flanigan
v. Burlington Northern Inc., 632 F.2d 880, 884 (8th Cir. 1980).

If the court wants the jury to reduce the damages by a monetary amount because of contributory
negligence, the fallowing ingruction may be used:

VERDICT*
Note: Complete thisform by writing in the name required by your verdict.

Onthe dan? of plaintiff [(name of plaintiff)] againgt defendant [(name of defendant)], we,
the jury, find in favor of:

Plaintiff [(name of plaintiff)] Defendant [(name of defendar)]

Note: Complete the following paragraph only if the above finding isin favor of plantiff. [If you
assess a percentage of negligenceto (name of decedent) (plantiff) by reason of Instruction
___ (state the name of the contributory negligence indruction), then you must reduce the
total amount of damages by the percentage of negligenceyou assessto (name of decedent)

(plantff)]

We, the jury, assess the damages of plaintiff [(name of plaintiff)] at $
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By using the recommended Form of Verdict 7.08, the trid court and counsdl can determine
whether the jury has found the plantiff to be contributorily negligent, and if S0, the percentage of fault
attributed to plantiff. When agenera form of verdict isused, the record will not show what determinations
were made onthisissue and it aso will be impossible to determine the amount of total damages determined
by the jury before reduction for any contributory negligence. Furthermore, by using 7.08, a court which
reviewsthe verdict onappeal will be able to determine what the jury decided ontheseissues, and incertain
cases this may avoid the necessity of a retrid. For example, assume that a jury finds for plaintiff and
assesses histotal damagesat $100,000 but findsplaintiff 50% contributorily negligent. Assumefurther that
on apped itishdd that defendant failed to make a submissible case on plaintiff's contributory negligence
and that it was error to submit this issue to the jury. If 7.08 were used in this hypothetical case, the
appellate court could smply reverseand enter judgment for plaintiff inthe amount of $100,000. See Dixon
v. Penn Central Company, 481 F.2d 833 (6th Cir. 1973). If, however, a genera formof verdict were
used, the appelate court would be unable to determine whether the jury had found no negligence on the
part of the plaintiff and evaluated his damages at $50,000 or found plaintiff 90% negligent and evauated
his damages a $500,000. The appelate court would have no choice but to remand the case for anew
trid.

In addition, it is believed that the use of Form of Verdict 7.08 is more likdy to produce a jury
verdict that is proper and consstent with the court'singructions. 7.08 directs the jury's attention to the
proper issues in the proper order, and makes it possible for the court and counsel to confirmthat the jury
has followed the ingtructions in this regard.

Noteson Use

1. When more than one clam is submitted, ajury decison isrequired on each clam.

Although the employee may bring dams for negligence as wdl as clamsfor violationof the Safety
Appliance Act or Boiler Ingpection Act in the same case, the employeeisentitled to only one recovery for

his or her damages.

2. If morethan onecdamissubmitted inthe samelawsuit, the claims should be separately identified
in the verdict form. Seeinfra Modd Instruction 4.60.
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7.08A FORM OF VERDICT - CONTRIBUTORY NEGLIGENCE NOT SUBMITTED
VERDICT*
Note: Complete this form by writing in the name required by your verdict.

On the dain? of plantiff [(name of plaintiff)] againgt defendant [(name of defendant)], we, the jury
find in favor of:

Plaintiff [(name of plaintiff)] Defendant [(name of defendant))]
Note: Complete the next paragraph only if the aove finding isin favor of plantiff.
We, the jury, assess the totd damages of plaintiff [(name of plaintiff)] at $
Committee Comments

Thisform of verdict should be used in F.E.L.A. negligence cases when contributory negligenceis
not submitted. Also, itisto be used in Boiler Ingpection Act and Safety Appliance Act cases.

Noteson Use
1. When more than one cdlam is submitted, ajury decision is required on each clam.
Although the employee may bring daims for negligence aswdl asdamsfor violationof the Safety
Appliance Act or Bailer Ingpection Act in the same case, the employeeis entitled to only one recovery for

his or her damages.

2. If morethan onecdamissubmitted inthe samelawsuit, thedams should be separatdy identified
in the verdict form. Seeinfra Modd Instruction 4.60.
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7.09 DEFINITION OF TERM "NEGLIGENT" OR "NEGLIGENCE"

The term "negligent” or "negligence” as used in these Ingructions means the failure to use that
degree of care whichan ordinarily careful person would use under the same or Smilar circumstances. [The
degree of care used by an ordinarily careful persondepends uponthe circumstances which are known or
should be known and variesin proportionto the harm that person reasonably should foresee. In deciding
whether a personwas negligent youmust determine what that person knew or should have known and the
harm that should reasonably have been foreseen.]

Committee Comments

Whenthe term"negligent” or "negligence”is used, it must be defined. Noteinfra Model Instruction
7.10 (definition of term "ordinary care"); note also infra Mode Ingtruction 7.11 (combined definition of
terms "ordinary care" and "negligent” or "negligence”).

Concerning the bracketed language, in order for the railroad to be found negligent under the
F.E.L.A., the jury mug find that the railroad either knew or should have known of the condition or
circumstance which is dleged to have caused the employe€g's injury or degth. Thisis referred to as the
noticerequirement. See Segrist v. Delaware, Lackawanna & Western R. Co., 263 F.2d 616, 619 (2d
Cir. 1959) (referring to the "doctrine of notice"). Closdly related to the notice requirement isthe "essentia
ingredient” of reasonable foreseeability of harm. Gallick v. Baltimore & Ohio Railway Co., 372 U.S.
108, 117 (1963). Given theactud or congructive notice of the condition or circumstance aleged to have
caused injury, "defendant's duty is measured by what a reasonably prudent person should or could have
reasonably anticipated asoccurring under like circumstances.” Davis v. Burlington Northern, Inc., 541
F.2d 182, 185 (8th Cir.), cert. denied, 429 U.S. 1002 (1976). Thus, "the ultimate question of fact is
whether the railroad exercised reasonable care' and this involves "the question whether the railroad had
notice of any danger." Bridger v. Union Ry, Co., 355 F.2d 382, 389 (6th Cir. 1966).

The bracketed language of thisingtructioningructsthe jury onnotice and reasonable foreseeability
of harm. SeeTiller v. Atlantic Coast LineR Co., 318 U.S. 54, 67 (1943); Chicago & North Western
Railway Company v. Rieger, 326 F.2d 329, 335 (8th Cir. 1964); W. Mathes, Jury Instructions and
Forms for Federal Civil Cases, 28 F.R.D. 401, 495 (1962). The bracketed language may be included
even when defendant ingtructs on thisissue in Modd Ingtruction 7.02B, infra.
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7.10 DEFINITION OF THE TERM " ORDINARY CARE"

The phrase"ordinary care” as used inthese Ingtructions means that degree of carethat an ordinarily
careful person would use under the same or similar circumstances. [The degree of care used by an
ordinarily careful person depends uponthe circumstanceswhichare known or should be known and varies
in proportion to the harm that personreasonably should foresee. In deciding whether a person exercised
ordinary care you must consider what that person knew or should have known and the harm that should

reasonably have been foreseen.]
Committee Comments

When the phrase "ordinary car€” is used, it must be defined. Note infra Modd Ingtruction 7.09
(definitionof term"negligent” or "negligence"); notealso infra Model Ingtruction7.11 (combined definition
of terms "ordinary care’ and "negligent” or "negligence”).

Concerning the bracketed language, in order for the railroad to be found negligent under the
F.E.L.A., the jury mug find that the railroad either knew or should have known of the condition or
circumstance which is dleged to have caused the employe€g's injury or degth. Thisis referred to as the
noticerequirement. See Segrist v. Delaware, Lackawanna & Western R. Co., 263 F.2d 616, 619 (2d
Cir. 1959) (referring to the "doctrine of notice"). Closdly related to the notice requirement isthe "essentia
ingredient” of reasonable foreseeability of harm. Gallick v. Baltimore & Ohio Railway Company, 372
U.S. 108, 117 (1963). Given theactua or congructive notice of the condition or circumstance aleged to
have caused injury, "defendant's duty is measured by what a reasonably prudent person should or could
have reasonably anticipated as occurring under like circumstances.” Davisv. Burlington Northern, Inc.,
541 F.2d 182, 185 (8th Cir.), cert. denied, 429 U.S. 1002 (1976). Thus, "the ultimate question of fact
iswhether the railroad exercised reasonable care’ and this involves "the question whether the railroad had
notice of any danger." Bridger v. Union Railway Company, 355 F.2d 382, 389 (6th Cir. 1966).

The bracketed language of thisingtructioningructsthe jury onnotice and reasonable foreseeability
of harm. SeeTiller v. Atlantic Coast LineR Co., 318 U.S. 54, 67 (1943); Chicago & North Western
Railway Company v. Rieger, 326 F.2d 329, 335 (8th Cir. 1964); W. Mathes, Jury Instructions and
Forms for Federal Civil Cases, 28 F.R.D. 401, 495 (1962). The bracketed language may be included
even when defendant ingtructs on thisissue in Modd Ingtruction 7.02B, infra.

292 7.10



F.E.L.A. Cases -- Element, Defense and Damage I nstructions

7.11 DEFINITIONSOF THE TERMS"NEGLIGENT"
OR "NEGLIGENCE" AND "ORDINARY CARE" COMBINED

The term "negligent” or "negligence’ as used inthese Ingtructions means the failure to use ordinary
care. The phrase "ordinary care' means that degree of care that an ordinarily careful person would use
under the same or Smilar circumstances. [Thedegree of care used by an ordinarily careful person depends
upon the circumstances which are known or should be known and variesin proportion to the harm that
person reasonably should foresee. In deciding whether a person was negligent or faled to use ordinary
care youmust consider what that personknew or should have known and the harmthat should reasonably

have been foreseen.]
Committee Comments

Whenever the term "negligent” or "negligence” or the term "ordinary care’ is used in these
ingructions, it mus be defined. When these terms each gppear in the same set of ingructions, this
indruction may be used as an aternative to submitting infra Model Ingtruction 7.09 ("negligent” or
"negligence"’) and Modd Indruction 7.10 ("ordinary care") individudly.

Concerning the bracketed language, in order for the railroad to be found negligent under the
F.E.L.A., the jury mus find that the railroad either knew or should have known of the condition or
crecumgance which is dleged to have caused the employee's injury or death. Thisis referred to as the
notice requirement. See Segrist v. Delaware, Lackawanna & Western R Co., 263 F.2d 616, 619 (2d
Cir. 1959) (referring to the "doctrine of notice"). Closdly related to the notice requirement isthe "essentiad
ingredient” of reasonable foreseeability of harm. Gallick v. Baltimore & Ohio Railway Company, 372
U.S. 108, 117 (1963). Giventheactua or consgtructive notice of the condition or circumstance dleged to
have caused injury, "defendant's duty is measured by what a reasonably prudent person should or could
have reasonably anticipated as occurring under likecircumstances." Davisv. Burlington Northern, Inc.,
541 F.2d 182, 185 (8th Cir.), cert. denied, 429 U.S. 1002 (1976). Thus, "the ultimate question of fact
iswhether the rallroad exercised reasonable care' and this involves"the questionwhether the railroad had
notice of any danger.” Bridger v. Union Railway Company, 355 F.2d 382, 389 (6th Cir. 1966).

The bracketed language of thisingructioningtructsthe jury on notice and reasonabl e foreseeability
of harm. SeeTiller v. Atlantic Coast Line R. Co., 318 U.S. 54, 67 (1943); Chicago & NorthWestern
Railway Company v. Rieger, 326 F.2d 329, 335 (8th Cir. 1964); W. Mathes, Jury Instructions and
Formsfor Federal Civil Cases, 28 F.R.D. 401, 495 (1962). The bracketed |language may beincluded
even when defendant ingtructs on thisissue in Modd Ingruction 7.02B, infra.
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Definitions
8.01 AGENCY

A corporation acts only through its agents or employees and any agent or employee of a
corporation may bind the corporation by acts and statements made while acting within the scope of the
authority delegated to the agent by the corporation, or withinthe scope of [his/her] duties as an employee
of the corporation.

Committee Comments

Thisingruction isamodification of 3 Kevin F. O'Madley, et al., FEDERAL JURY PRACTICE AND
INsTRUCTIONS. Civil § 108.01 (5™ ed. 2000).

The authority of an agent to speak for the principa may vary from state to state and differ from
federd law.
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